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A pact on transfer of prisoners

The Repatriation of Prisoners Act, 2003 follows the dictum of the legendary Supreme Court judge,
Justice V.R. Krishna Iyer, as stated in the Charles Sobraj judgment of 1978: “Compassion
wherever possible and cruelty only where inevitable is the art of correctional confinement.”

The humanitarian intent behind the Act is to allow convicted foreign nationals a chance to get
transferred to their home countries, and prisoners of Indian origin in other states to be brought
back to India, to serve the remaining part of their sentences. It is based on the belief that being
close to their families in their native countries would help prisoners in the process of rehabilitation.

The 2003 Act allows a convicted foreign national to make an application to the Centre to transfer
his custody from India to his native country. On receiving such an application, the Centre would
get in touch with the officer in charge of the prison and conduct an enquiry into various aspects.
These include whether there is any pending inquiry, trial or proceeding against the prisoner;
whether the convict has been sentenced to death or convicted of an offence under military law; or
if his transfer would be prejudicial to the sovereignty, security or any other interest of India.

Then, the Centre would seek information from the country where the prisoner wants to get
transferred. This would include a check on whether the convict is indeed a citizen of that country
or not; the relevant law for the offence for which he is undergoing sentence; the duration of
sentence for the particular offence in that country; and, finally, an undertaking from that country to
administer the remaining sentence on the prisoner.

Once the custody is transferred to an official of that country and the prisoner escapes from
custody within India, any person shall detain the fugitive and produce him before the nearest
police station. The convict shall be liable to face the punishment for escape.

The same conditions would apply for an Indian prisoner transferred here from a foreign country on
a warrant. If the sentence of imprisonment passed against the prisoner in that country is found
incompatible with Indian law, either regarding its nature or duration, or both, the Centre may make
it compatible, by order.

In 2015, India also acceded to the Council of Europe’s Convention on the transfer of Sentenced
Persons of 1983.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Positive developments are taking place with regard to female genital mutilation

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.pib.nic.in 2018-03-03

Cabinet approves Amendments to Housing and Telephone Facilities Rules, Constituency
Allowance Rules andOffice Expense Allowance Rules for MPs.
Cabinet

Cabinet approves Amendments to Housing and Telephone
Facilities Rules, Constituency Allowance Rules andOffice
Expense Allowance Rules for MPs.

Posted On: 28 FEB 2018 6:23PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has approved Amendment to (i)
The Housing and Telephone Facilities (Members of Parliament) Rules, 1956 (ii) The Members of
Parliament (Constituency Allowance) Rules, 1986, (iii) The Members of Parliament (Office
Expense Allowance) Rules, 1988.  The details are:

 

Increase in the monetary ceiling of furniture at residence of Members of Parliament from Rs.
75,000/- (Rs. 60,000/- for durable and Rs. 15,000/- for nondurable) to Rs. 1,00,000/-   (Rs.
80,000/- for durable and Rs. 20,000/- for nondurable) w.e.f.  01.04.2018  which shall  be
increased  after every five years commencing from 01.04.2023 on the basis of Cost Inflation
Index provided under clause (v) of Explanation to section 48 of the Income-tax Act, 1961.

i.

 

Broadband internet facility may be provided to Members of Parliament w.e.f. August 2006
against 10,000 surrendered call units per annum on land line connection.    The facility of
broadband internet to Members of Parliament is already in practice since August, 2006 and it
will now be incorporated in 'the Housing and Telephone Facilities (Members of Parliament)
Rules, 1956' for its regularization through its amendment with retrospective effect by inserting
a new rule.

i.

 

Wi-fi zone with monthly tariff plan of Rs. 1700/- from 1.9.2015 to 31.12.2016 and Rs. 2200/-
from 1.1.2017 onwards may be created in the Members' residential areas for providing high
speed internet connection (FTTH connection). This facility will be in addition to the existing
broadband facility. For this purpose, three new sub-rules are to be inserted in 'the Housing
and Telephone Facilities (Members of Parliament) Rules, 1956'.

i.

 

Increase in the Constituency Allowance for Members of Parliament from Rs. 45,000/- per
month to Rs. 70,000/- per month w.e.f. 1.4.2018 which shall be increased after every five
years commencing from 01.04.2023 on the basis of Cost Inflation Index provided under
clause (v) of Explanation to section 48 of the Income-tax Act, 1961.

i.

 

Increase in the Office Expense Allowance for Members of Parliament from Rs. 45,000/- per
month (Rs. 15,000/- for expenses on stationary items and postage plus Rs. 30,000/- for a
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computer literate person engaged by Member of Parliament for obtaining secretarial
assistance) to Rs. 60,000/- per month (Rs. 20,000/- for expenses on stationary items and
postage plus Rs. 40,000/- for a computer literate person engaged by Member of Parliament
for obtaining secretarial assistance) w.e.f. 01.04.2018 which shall be increased after every
five years commencing from 01.04.2023 on the basis of Cost Inflation Index provided under
clause (v) of Explanation to section 48 of the Income -tax Act, 1961.

 

The decision of the Cabinet shall be conveyed to the Joint Committee on Salaries and Allowances
of Members of Parliament for making amendments in the relevant rules which shall be get
approved and confirmed by the Chairman of the Council of States and the Speaker of House of
the People and will be published in the Official Gazette.

 

Additional financial implication on account of the decision taken by the Cabinet would be Rupees
39,22,72,800/- (Rupees Thirty nine crores, twenty two lakhs, seventy two thousand & eight
hundred) approximately of recurring expenditure and Rupees 6,64,05,400/- (Rupees Six crores,
sixty four lakhs five thousand & four hundred) approximately of non-recurring expenditure.

 

Background:

 

Article 106 of the Constitution provides that the Members of either House

of Parliament shall be entitled to receive such salaries and allowances as may from time to time
be determined by Parliament by law. Consequently, the Salary, Allowances and Pension of
Members of Parliament Act (MSA Act) was enacted in 1954 (Act 30 of 1954). Section 9 of the
MSA Act provides for constitution of a Joint Committee of both Houses of Parliament for the
purpose of making rules under the Act. The Joint Committee has the powers to make rules after
consultation with the Central Government to provide for all or any of the matters enumerated in the
said section.

****
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Cabinet approves the Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill, 2018
Cabinet

Cabinet approves the Trafficking of Persons (Prevention,
Protection and Rehabilitation) Bill, 2018

Posted On: 28 FEB 2018 6:22PM by PIB Delhi

          The Union Cabinet chaired by Prime Minister Shri Narendra Modi has approved the
Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill, 2018 for introduction in the
Parliament.

The Bill broadly has the following features:-

Addresses the issue of trafficking from the point of view of prevention, rescue and
rehabilitation.

1.

Aggravated forms of trafficking, which includes trafficking for the purpose of forced labour,
begging, trafficking by administering chemical substance or hormones on a personfor the
purpose of early sexual maturity, trafficking of a woman or child for the purpose of marriage
or under the pretext of marriage or after marriage etc.

2.

Punishment for promoting or facilitating trafficking of person which includesproducing,
printing, issuing or distributing unissued, tampered or fake certificates, registration or stickers
as proof of compliance with Government requirements; orcommits fraudfor procuring or
facilitating the acquisition ofclearances and necessary documents from Government
agencies.

3.

The confidentiality ofvictims/ witnesses and complainants by not disclosing their identity.
Further the confidentiality of the victims is maintained by recordingtheir statement through
video conferencing (this also helps in trans-border and inter-State crimes).

4.

Time bound trial and repatriation of the victims - within a period of one year from taking into
cognizance.

5.

Immediate protection of rescued victims and their rehabilitation. The Victims are entitled to
interim relief immediately within 30 days to address their physical, mental trauma etc. and
further appropriate relief within 60 days from the date of filing of charge sheet.

6.

Rehabilitation of the victim which is not contingent upon criminal proceedings being initiated
against the accused or the outcome thereof.

7.

Rehabilitation Fund created for the first time. To be used for the physical, psychological and
social well-being of the victim including education, skil l  development, health
care/psychological support, legal aid, safe accommodation,etc.    

8.

Designated courts in each district for the speedy trial of the cases.9.
The Bill creates dedicated institutional mechanisms at District, State and CentralLevel.
These will be responsible for prevention, protection, investigation and rehabilitation work
related to trafficking.  National Investigation Agency (NIA) will perform the tasks of Anti-
Trafficking Bureau at the national level present under theMHA.

10.

Punishment ranges from rigorous minimum 10 years to life and fine not less than Rs. 1
lakh.

11.
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In order to break the organized nexus, both at the national and international level, the Bill
provides for the attachment & forfeiture of property and also theproceeds for crime.

12.

The Bill comprehensively addresses the transnational nature of the crime. The National
Anti-Trafficking Bureau will perform the functions of international coordination with
authorities in foreign countries and international organizations; international assistance in
investigation; facilitate inter-State and trans-border transfer of evidence and materials,
witnesses and others for expeditingprosecution; facilitate inter-state and international video
conferencing in judicial proceedings etc.

13.

 

Background:

 

Trafficking in human beings is the third largest organized crime violating basic human rights. There
is.no specific law so far to deal with this crime. Accordingly, the Trafficking of Persons (Prevention,
Protection and Rehabilitation) Bill, 2018 has been prepared. The Bill addresses one of the most
pervasive yet invisible crimes affecting the most vulnerable persons especially women and
children.

The new law will make India a leader among South Asian countries to combat trafficking.
Trafficking is a global concern also affecting a number of South Asian nations. Amongst them,
India is now a pioneer in formulating a comprehensive legislation. UNODC and SAARC nations
are looking forward to India to take lead by enacting this law.

The Bill has been prepared in consultation with line Ministries, Departments, State Governments,
NGOs and domain experts. A large number of suggestions received by the Ministry of WCD in
hundreds of petitions have been incorporated in the Bill.  The Draft Bill discussedin regional
consultations held in Delhi, Kolkata, Chennai and Bombay with various stakeholdersincluding over
60 NGOs. The Bill was examined and discussed by Group bf Ministers also.

 

****
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United by a common purpose: on the Constitution Bench of the Supreme Court

Entrenched in our commitment to a rule of law is what lawyers describe as stare decisis. That is, in
plain English, a promise to stand by things decided, to respect and honour precedent. Today, with
the Supreme Court seized by a maelstrom of crises, this principle stands deeply undermined. At
first, the latest clash between judges on the court might strike us as a simple contretemps over
theories of legal interpretation. But the consequences here are enormous and are already being
felt across the country. The Chief Justice of India, Dipak Misra, has now established a bench of
five judges, which he will head, and which will commence hearing arguments on March 6, to
resolve the conflict. At stake is the court’s integrity.

Provision in Land Act

The issue itself emanates out of a divisive provision in the Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013 (LARR Act), which
replaced the Land Acquisition Act of 1894. The colonial law had codified powers of eminent
domain in strikingly draconian fashion. Landowners were placed at the state’s mercy. Government
was accorded vast discretion to expropriate land for supposed public use. Requirements of due
process were scant, and the amount of money paid in return for land was often derisory, that too in
the rare cases where it could be grasped from the exchequer’s strong hands.

Judiciary in turmoil

Some might argue that the LARR Act, in repealing the 1894 statute, didn’t go far enough in
correcting the wrongs of old, and that its basic premise, in re-recognising a wide power of eminent
domain, is inherently flawed. But there can be little question that the number of safeguards that the
law legislates has made the process of acquisition manifestly fairer. For instance, it compels a
social and environmental impact assessment as a precondition for any acquisition.

Besides, it also acknowledges a need for a system of rehabilitation and resettlement for those
whose livelihoods are likely to be affected by the transfer of land. At least partly, these protections
intend to alter the traditional relationship between the state and the citizen, allowing communal
benefit to occasionally trump interests of pure capital.

Compensation the key

One of the provisions, which seeks to give meaning to this larger aim, is Section 24 of the LARR
Act. This clause, among other things, concerns acquisitions made under the 1894 law, where
compensation payable to a landowner from whom land had been taken prior to the year 2009 has
already been determined. In such cases, the new law stipulates, the state ought to have not only
taken possession of the land but also paid the amounts determined as due, failing which the entire
proceedings will lapse. This means that even where the state has put the land acquired to some
use, its failure to pay the holder compensation would render the entire proceeding nugatory.

Two Benches refer land acquisition cases to CJI

Plainly read, Section 24 might seem rather innocuous. But, in January 2014, soon after the law
came into force, the state sought to fashion a conservative interpretation of the clause, only for a
three-judge bench of the Supreme Court to quickly nip such attempts in the bud. Pune Municipal
Corporation v. Harakchand Misirimal Solanki was a case where awards had been made by the
government prior to 2009. The state argued that each of the landowners from whom land was
acquired had specifically been told about the quantum of money that they were entitled to receive.
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Since they neither disputed the amount fixed nor came forward to receive the money, the
government claimed it deposited cash payable by it into its own treasury. According to it, this
action was sufficient to negate the operation of Section 24. Or, put more simply, the landowners,
the government said, were not entitled to retake their lands by claiming that they hadn’t received
their compensation. The Supreme Court, however, thought otherwise.

Ordinarily, the court held, the state is always obligated to pay the landowner money in terms of
any award made. It was only in exceptional circumstances, defined in Section 31 of the 1894
statute, that the government could deposit those amounts into a court of law. These included
cases where a landowner might have refused to receive compensation, for some reason or the
other. But even there, a mere payment into the government’s own treasury wouldn’t suffice. The
law mandated deposit into court. Therefore, the proceedings in all these cases under the 1894
law, the bench ruled, had to be annulled, with lands being returned to their original owners.

High Courts across India almost uniformly adopted this verdict, reversing acquisitions in a host of
cases. Indeed, in September 2016, a two-judge bench of the Supreme Court in Delhi Development
Authority v. Sukhbir Singh recognised the trend. The decision in Pune Municipal Corporation, it
wrote, was “now stare decisis in that it has been followed in a large number of judgments.”

A different reading

Yet, despite the law having been settled so thoroughly, with benefits from its interpretation
extending to a number of landowners, including, in particular, poor farmers, on February 8, a
divided three-judge bench departed from the decision in Pune Municipality. In Indore Development
Authority v. Shailendra, Justices Arun Mishra and Adarsh Kumar Goel, who comprised the
majority — Justice Mohan M. Shantanagoudar partly dissented — found that in cases where a
landowner refuses compensation, a payment into the government’s treasury was sufficient, and
that there was no attendant obligation on the state to deposit this money into court. This reading
clearly fits neither with the language of the LARR Act nor the law’s larger objectives. But this is
one part of the problem. What makes the ruling patently unconscionable, though, is that it roundly
disregards Pune Municipal Corporation, holding that the bench there showed a lack of due regard
for the law.

Stare decisis, a principle foundational to the judiciary’s effective functioning, is predicated on a
belief that settled points of law ought not to be disturbed. The idea is that a court’s rulings should
represent a consistent position. If judges are allowed to easily depart from precedent, citizens
might find themselves in an impossible position, where the statement of law remains prone to the
constant vagaries of human interpretation.

In India, since the Supreme Court declares the law for the whole country, ensuring uniformity in its
decisions is especially critical. But achieving this has proved challenging, because the court
doesn’t sit as one, functioning instead as a series of differently sized panels. Therefore, to ensure
that its decisions remain predominantly consistent, the court has carved out rules that make its
judgments binding on all benches of the court of an equal or lesser strength. This convention was
even expressly acknowledged by a Constitution Bench in Central Board of Dawoodi Bohra
Community v. State of Maharashtra (2004). There, the court held that a three-judge bench cannot
overrule a precedent set by an earlier bench of equal strength, but must, in cases where it thinks
the previous bench might have blundered, refer the dispute to the Chief Justice, seeking the
creation of a larger panel. Maintaining such a rule not only ensures stability in the court’s rulings
but also provides the court with the necessary flexibility to correct its errors in appropriate cases.

Ultimately, therefore, the decision in Indore Development stems from an act of impropriety. To
altogether overhaul problems such as these altogether might require a complete reimagining of
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the court’s role. Only a larger purging of its jurisdiction, by relieving it of mundane disputes that
clog its docket, will allow it to function cohesively. For now, though, to restore even a semblance of
institutional integrity, the Constitution Bench must show us that the court still respects rules of
precedent, that it recognises its obligation to speak in unison, and that, most significantly, it sees
itself as an institution governed by a common and majestic purpose.

Suhrith Parthasarathy is an advocate practising at the Madras High Court

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-03-03

Against human rights: on encounter killings

Cicero famously said, “We are in bondage to the law in order that we may be free.” John Adams
said about the Massachusetts Constitution that it was intended to have a “government of laws not
of men”. The rule of law has rightly been argued to be part of the basic structure of the Indian
Constitution. It is an unqualified human good. The World Justice Project Index takes into account
44 indicators in 113 countries, and India’s rank in 2017-18 was a dismal 62. Denmark topped the
list. In fact, our criminal justice system ranks even lower, at 66. Nepal is ahead of us on this. Police
encounters, which have become a common phenomenon, do contribute to our low rank on ‘rule of
law’ index.

Measure of arbitrariness

Rule of law is the fundamental principle of governance of any civilised liberal democracy. It is the
anti-thesis of arbitrariness. Yet, the Uttar Pradesh government looks somewhat determined to
disregard the first principles of the criminal justice system. Police encounters have become routine
in U.P., and in December, Chief Minister Yogi Adityanath introduced in the State Assembly the
Uttar Pradesh Control of Organised Crime Bill, 2017 on the pattern of the regressive
Maharashtra Control of Organised Crime Act (MCOCA). Such legislation does not promote the
rule of law, but is itself a kind of violence, though a legitimate one with due authority of law. Such
laws are basically examples of “rule by law” as law itself negates human rights and permits
deviations from due processes. Authoritarian regimes, such as of Hitler, too govern through “rule
by law” and oppose “rule of law”.

It seems that lately the U.P. police has assumed the role of both investigator and judge, and at
times it successfully delivers instant justice. U.P. is fast becoming known for its police encounters,
with Mr. Adityanath himself telling the U.P. Legislative Council in mid-February about the rare feat
achieved by the police in killing 40 criminals in as many as 1,200 encounters since
government formation. He said sympathy for criminals is dangerous for a democracy. He is also
reported to have said that “bandook ka jawab bandook se diya jayega (the gun will be answered
with a gun)”.

The National Human Rights Commission (NHRC) has issued notices on encounter deaths to the
U.P. government.

The fundamental premise of the rule of law is that every human being, including the worst criminal,
is entitled to basic human rights and due process. Encounter killings generally take place with the
prior consent or in full knowledge of the top authority. What an irony that when after a long wait,
the trial in cases of fake encounter takes place, the main culprits easily get discharged, and, in
some cases, the Central Bureau of Investigation even refuses to file an appeal against such
discharge, and subsequently many prosecution witnesses turn hostile, as has happened in the
Sohrabuddin encounter case in Maharashtra.

Mr. Adityanath should not be alone blamed for the encounter culture. Such deaths have been
taken place in States across India, and the excesses in Punjab in the 1980s and 1990s, for
instance, are well recorded.

Like a sledgehammer

In July 2016 in the case of Extra Judicial Execution Victim Families Association, where the
Supreme Court was dealing with more than 1,500 such killings in Manipur, Justice Madan B. Lokur
observed: “Scrutiny by the courts in such cases leads to complaints by the state of its having to
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fight militants, insurgents and terrorists with one hand tied behind its back. This is not a valid
criticism since, and this is important, in such cases it is not the encounter or the operation that is
under scrutiny but the smoking gun that is under scrutiny. There is a qualitative difference between
use of force in an operation and use of such deadly force that is akin to using a sledgehammer to
kill a fly; one is an act of self-defence while the other is an act of retaliation.”

Importantly, the above observations were about terrorists, not ordinary criminals like those being
killed in U.P. encounters. From the details of U.P. encounters, they do not look like acts of defence
by the U.P. police. These encounters demonstrate the government’s resolve to adopt ‘the rule by
gun’ in preference to ‘the rule of law’.

We must recall what the Supreme Court said in the Salwa Judum case (2011): “The primordial
value is that it is the responsibility of every organ of the State to function within the four corners of
constitutional responsibility. That is the ultimate rule of law.”

Faizan Mustafa is Vice-Chancellor, NALSAR University of Law, Hyderabad
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Go digital ‘hype’ pushing firms to become efficient, responsive

GettyImages/iStockshylendrahoode  

Companies are facing an “ever-increasing” pressure to be more open, responsive and efficient
with more ‘hype’ and emphasis being placed on becoming digital, according to a report on
digitalisation by India ’s second largest software exporter, Infosys.

“The rules of the game are changing and traditional players are being dislodged from positions of
comfort and familiarity,” the report, titled ‘How digital enterprises are steering through digital
disruption,’ stated.

Industries are increasingly being disrupted by new entrants with digital technology at the heart of
their business. With digital technologies becoming more commonplace in organisations, and “more
hype and emphasis being placed on ‘becoming digital,’ there is an ever-increasing pressure on
organisations to be more responsive, more open, and more efficient.” Infosys commissioned
Vanson Bourne, a firm specialising in technology research, to conduct research for the report. In
October and November 2017, the study was carried out, interviewing 1,000 senior IT and business
decision-makers in organisations that use digital technologies. Respondents from Australia, China,
France, Germany, India, UK and the U.S. were interviewed.

Difficult for many

“For many, the journey will prove difficult, but for those that can adapt, the benefits will be
significant,” it stated.

Rapid advancements in digital technologies are allowing corporations to collect and analyse data
and new ways of improving flexibility and efficiency are emerging within the firms.
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Committee to regulate fintech sector set up

The Centre has set up a steering committee under the chairmanship of the Economic Affairs
Secretary to look into the development and regulation of the fintech sector in India, it said on
Monday.

The move follows an announcement by Finance Minister Arun Jaitley in the Budget.

The objective of the panel is “to consider various issues relating to development of fintech space in
India with a view to make fintech-related regulations more flexible and generate enhanced
entrepreneurship in an area where India has distinctive comparative strengths vis-à-vis other
emerging economies”.

MSME focus

The panel will also focus on how fintech can be leveraged to enhance financial inclusion of Micro,
Small and Medium Enterprises.

The panel will also include among its members the Electronics and Information Technology
Secretary, the Financial Services Secretary, the MSME Secretary, the Chairperson of the Central
Board of Excise and Customs, Chief Executive Officer of the Unique Identification Authority of
India, a Deputy Governor of the Reserve Bank of India, and a Joint Secretary Department of
Economic Affairs.

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.thehindu.com 2018-03-06

A gathering storm: on engaging with human rights laws

A few weeks ago, the World Justice Project released its Rule of Law Index 2017-18 report, which
measures the extent to which 113 countries have adhered to the rule of law in that period. (India’s
rank was 62, better than China, Pakistan, Myanmar and Bangladesh; Denmark occupied the top
spot.) Every country’s performance was assessed in eight areas, including fundamental rights,
which is measured by “absence of discrimination, right to life and security, due process, freedom
of expression and religion, right to privacy, freedom of association, and labour rights.” The survey
found that 71 out of the 113 countries have dropped in score. This report, along with others such
as the Amnesty International Annual Report 2017-18, indicates the serious erosion of international
human rights law in recent times.

Even a cursory glance at the world is worrying. In Turkey and China, the assault on civil liberties
and freedoms has intensified. There is increasing hostility towards civil society organisations and
hardening of attitudes towards minorities in Poland and Hungary. The human rights of refugees
are routinely negated, including in Australia and the U.S. The rise of majoritarian attitudes, hate
speech and hate crimes is a growing concern, including in India. Mass atrocities (genocide, war
crimes, and crimes against humanity) are or have been committed in Iraq, Myanmar, Central
African Republic, and Burundi. It is not just the erosion of human rights but the normalisation of it
that is of concern.

The Second World War and the horrors of the Holocaust were the impetus for the adoption of the
Universal Declaration of Human Rights (UDHR), which celebrates its 70th anniversary this year.
The ideals of justice, equality, and human rights for all, enshrined in the UDHR and other
international treaties, are the building blocks of international human rights law. The articulation of
fundamental rights and freedoms, their implementation, and accountability for violations is a
continuum. It is sometimes not easy to connect the dots between seemingly innocuous restrictions
and a broader clampdown on rights, with potentially catastrophic effects. Taken to the extreme,
the commission of mass atrocities do not happen in a vacuum. An environment in which rights are
minimised or discarded provides fertile ground for a more concerted assault on rights. Allowing
hate speech to flourish is one example. For instance, in Rwanda, judgments of the UN tribunal
detail how radio stations facilitated the demonisation and ‘othering’ of Tutsis, in the build-up to
genocide. As a precursor to the Holocaust, Jewish populations across Europe were deprived of
basic rights including that of citizenship and the right to practice a livelihood. These highlight the
perils of complacency in the current environment.

In the international arena there are concerted efforts to advocate the inclusion of international
human rights provisions in the local laws of countries and more effective implementation and
monitoring. Treaty bodies assess states’ obligations to incorporate these norms into national laws,
review compliance, including with main human rights treatises, and provide recommendations.
Regional and supranational courts such as the Inter-American, African and European courts of
human rights oversee the fulfilment of obligations of regional treaties. International and mixed
judicial tribunals have been established to provide justice in mass atrocities, culminating in the
establishment of the International Criminal Court. These international fora buttress crucial local
efforts for greater accountability.

However, in many instances, engagement with these mechanisms has reduced. The Philippines,
for instance, imposed conditions on the UN Special Rapporteur who was to investigate the alleged
extrajudicial killings of suspected drug dealers since President Rodrigo Duterte took office. In
Myanmar, the UN Special Rapporteur who was to investigate the claims of persecution against the
Rohingya was denied all access to the country. The UN system may not be perfect, but it helps
sustain international human rights law, and there must be greater engagement with such
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institutions.

The gradual erosion of rights can result in a landslide unless efforts are made to halt and reverse
this process. While not a panacea, effective engagement with international human rights law is
necessary in an era where rights are increasingly being stifled in many countries.

Priya Pillai is a Manila-based legal consultant with expertise in international law
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Balancing the costs and benefits of Aadhaar

At its launch nine years ago, Aadhaar was hailed by its proponents as a “game changer” for
governance. Now, the Supreme Court (SC) is considering whether it should be “game over” for
Aadhaar. As with many contentious policy debates, each side has its preferred narrative:
Supporters claim that linking Aadhaar with social programmes has helped to reduce leakage and
improve targeting of benefits. Detractors argue that savings are minimal and that such linking has
increased the exclusion of genuine beneficiaries—for instance, through failures to read the
fingerprints of elderly recipients or manual labourers or through power and connectivity failures
that prevent authentication. Theoretically, both arguments are plausible, which makes this
essentially an empirical question.

Over the past decade, we have studied the impact of the integration of biometric authentication
into India’s flagship social programmes across several locations and programmes. Our field work
has spanned Andhra Pradesh (and present-day Telangana), Chandigarh, Dadra and Nagar
Haveli, Puducherry, and Jharkhand; and the National Rural Employment Guarantee Scheme
(NREGS), the public distribution system (PDS) and pensions. Altogether, we have conducted over
40,000 detailed, in-person surveys of programme beneficiaries, in random samples that are
representative of the respective populations of programme beneficiaries.

Our research has revealed three main insights that should inform both policy and the SC. First,
results depend enormously on the details of context, including the programme in question, the
specific design of the authentication process, the level and nature of pre-existing fraud, and state-
level implementation capacity. In Andhra Pradesh, for example, leakage from NREGS often took
the form of “over reporting” of work with programme functionaries siphoning off allocated funds.
Biometric authentication for payments (in the form of smart cards, an Aadhaar precursor) made
this more difficult, reducing leakage by 41%. In Jharkhand, on the other hand, we found essentially
no ghost PDS beneficiaries (perhaps reflecting the cleaning up of the beneficiary database that
accompanied National Food Security Act implementation). Instead, most leakage here was not
through identity fraud but quantity fraud, where legitimate beneficiaries were given only a fraction
of their entitlement. Unsurprisingly, we find that Aadhaar-backed authentication has had no
measurable effect on this form of corruption.

Second, it is important to distinguish between the decision to link (or seed) Aadhaar accounts to
programme records (which may help to clean up beneficiary databases) and the decision to make
Aadhaar mandatory for authenticating every transaction (which may raise the risk of exclusion
error). In Andhra Pradesh, beneficiaries were encouraged and given multiple opportunities to
obtain biometric IDs, but override mechanisms were left in place for them to receive payments
even if they had not. This may be one reason why we found little evidence of exclusion, and
widespread popular support for the reform: over 90% of beneficiaries preferred the new payment
system. In Jharkhand, on the other hand, where Aadhaar was made fully mandatory at least in a
subset of online ration shops, only 53% of beneficiaries preferred the new system.

Finally, there is a disconnect between the metrics of success currently available to the government
and the measures that matter to beneficiaries. For example, our study of the direct benefits
transfer pilots in the PDS in Chandigarh, Puducherry, and Dadra and Nagar Haveli found that over
20% of beneficiaries reported not receiving the cash despite government records showing
disbursement to nearly all beneficiaries—because many beneficiaries were not aware that
disbursements had been made or how to access them.

In light of these findings, a simple “yes” nor “no” approach to the question of mandatory Aadhaar is
not warranted. The approach that works best will inevitably vary across place and programme.
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Given this, the optimal approach for the SC may be to avoid blanket proclamations, and instead
provide guidelines for the government regarding the use of Aadhaar-linked service delivery. This
will also help the court stay out of intruding in policy decisions in the executive domain, and keep
its focus on ensuring that the most vulnerable beneficiaries are protected during attempts to
reduce leakage.

Specifically, these guidelines should require the government to publish responses to a set of basic
questions about each planned use of Aadhaar authentication, such as: what specific problem does
Aadhaar integration aim to solve, and what is the current extent of the problem? Is mandatory
authentication of every transaction necessary to achieve the stated aims (as opposed to say
annual Aadhaar verification of beneficiaries)? If so, what override mechanisms will be available as
backstops in case legitimate beneficiaries are unable to authenticate, and for how long will these
be left in place?

In addition, the guidelines should require the collection and publication of regular, independent,
and representative data on the beneficiary experience, and in particular on programme access
and exclusion error. These data should enable the calculation of the share of legally entitled
benefits that legitimate beneficiaries are receiving, and enable the government to demonstrate
progress on such metrics. Such data can also help verify that fiscal savings are genuine and not
driven by exclusion of genuine beneficiaries.

Finally, the guidelines should place the beneficiary experience at the centre of the reform process
and emphasize this over fiscal savings. For instance, one great benefit of Aadhaar-authenticated
receipt of PDS benefits is the ability to make benefits portable across ration shops, and to
empower beneficiaries with more choices—for example, a choice between cash and in-kind
benefits in the PDS. Yet, few states or departments have leveraged the Aadhaar platform to
implement such beneficiary-focused pilots or reforms.

The fundamental problem for service delivery in India is not Aadhaar or no Aadhaar, but the lack
of systematic focus on the beneficiary experience. Aadhaar is a tool with the potential to reduce
leakages and improve service delivery. But using this tool to improve the beneficiary experience
(as opposed to hindering it) requires continuous effort and democratic oversight. Court guidelines
to emphasize the beneficiary experience and independently measure and report it can make an
important contribution.

Karthik Muralidharan, Paul Niehaus and Sandip Sukhtankar are, respectively, Tata Chancellor’s
Chair in economics, University of California-San Diego, associate professor of economics,
University of California-San Diego, and associate professor of economics, University of Virginia.

Comments are welcome at theirview@livemint.com
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Government constitutes a Steering Committee on Fintech related issues
Ministry of Finance

Government constitutes a Steering Committee on Fintech
related issues

Posted On: 05 MAR 2018 6:03PM by PIB Mumbai

New Delhi, March 5, 2018

In pursuance to the announcement made by the Union Minister of Finance and Corporate Affairs,
Shri Arun Jaitley in his Budget Speech 2018-19 (Para 75), a Steering Committee has been
constituted under the Chairmanship of Secretary, Department of Economic Affairs (DEA), Ministry
of Finance.

The objective of this committee is to consider various issues relating to development of fintech
space in India with a view to make fintech related regulations more flexible and generate
enhanced entrepreneurship in an area where India has distinctive comparative strengths vis-vis
other emerging economies. The Steering Committee will also focus on how fintech can be
leveraged to enhance financial inclusion of MSMEs.

The committee will be headed by Economic Affairs Secretary. The other members of the high level
committee would include; Secretary, Ministry of Electronics and Information Technology (MeitY),
Secretary, Financial Services, Secretary, Ministry of Micro, Small and Medium Enterprises
(MSME), Chairperson, Central Board of Excise and Customs (CBEC). Besides, the CEO of the
Unique Identification Authority of India and Deputy Governor of RBI would be part of this panel.
Joint Secretary (Investment) in Economic Affairs Department would be the convener of the panel.

The Steering Committee may also invite participants from the private sector.

The Terms of Reference of the Steering Committee will be as follows:-

i. To take stock of the developments in the Fintech sector globally, and in India, and arrive at a
common shared understanding of the current state of play;

ii. To analyse critically the regulatory regime spread over different entities that has impacted the
growth of Fintech in India;

iii. To consider how Fintech can be leveraged in critical sectors of the economy, especially
financing of MSMEs, affordable housing, delivery of e-services to vulnerable sections, provision of
land record management and other government services, access and adoption of digital
payments, and to study the developments in these areas;

iv. To develop regulatory interventions, e.g., regulatory sandbox model, that will enhance the role
of Fintech in the sectors identified for focused interventions;

v. To promote ease of doing business in the Fintech sector;
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vi. To consider means of using data with GSTN and data residing with information utilities such as
Credit Information Companies (CICs),etc in open domain with a view to developing applications for
financing of MSMEs.

vii. To work with Government agencies like UIDAI to explore creation and use of unique enterprise
identification number;

viii. To consider international cooperation opportunities in Fintech with countries like Singapore,
UK, China, etc.

 

*****
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A regulator to oversee the CA institute is necessary

Acting tough:Auditors can refuse to sign off if their concerns are not addressed by the
management.Gettyimages/iStockAndreyPopov  

The Union Cabinet has at last approved the proposal for establishment of the National Financial
Reporting Authority as envisaged under section 132 of the Companies Act, 2013.

For well over five years, the section has neither been notified nor implemented. Since 1948,
India’s finances and audit have been left to the care of the The Institute of Chartered Accountants
of India.

The JPC indicted chartered accountants for their role in the stock market scam of 1992. Fourteen
leading firms were to have been proceeded against. The profession was not brought to book and
the very same firms continued to get the patronage of the CAG, RBI and the Ministry of Finance.

Responsibility of CAs

Harshad Mehta, Ketan Parikh, the Satyam imbroglio and the latest scam involving our second-
largest public sector bank — all exploded in public view, proving that all was not well with the way
audits were being conducted. The Companies Act casts a responsibility on auditors to see that
corporate accounts are in order. Auditors can choose not to sign the accounts if their concerns are
not addressed by the management.

This is what happened in the case of Fortis Healthcare. That is rare. The Companies Act also
allows auditors to report to the Centre if they believe an offence involving fraud is being committed
by the company, by its officers or employees.

The Audit Committee of PNB included not only chartered accountants but also an IAS officer.
Despite ICAI Guidelines, the CAs did not tally entries made in the Swift (Society for Worldwide
Interbank Financial Telecommunications) software with those made in the core banking solution.
The Institute’s Guidelines specifically required auditors to check the records independently.

However, chartered accountants can turn out to be a charming lot. The Economist once referred to
them as the “party with the deepest pockets.” On occasion, a deviant CA can come up with
ingenious devices to circumvent the law. He or she can help window-dress numbers and
camouflage it as creative accounting. Under his or her watch, debt can be disguised as equity.

Off balance sheet financing can come in handy. Double accounting is now well known — one for
the shareholder and one for the Income Tax Officer, which practice had led to the introduction of
the minimum alternate tax (MAT).

It may be recalled that Dr. Raja Chelliah had held the profession responsible for the failure of the
presumptive tax scheme.

The National Financial Reporting Authority (NFRA) was brought into the Companies Act on the
specific recommendations of the Standing Committee on Finance. It will oversee the functioning of
the ICAI and ensure credibility in financial reporting.

Its jurisdiction will cover investigation of chartered accountants and their firms covering both listed
and unlisted public companies. The inherent regulatory role of the ICAI as provided for in the
Chartered Accountants Act, 1969 will continue. Threshold limits will be modified.
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Oversight provisions

Enron exploded onto the international financial scene and this led to the creation of the Public
Companies Accounting Oversight Board (PCOAB) under the Sarbenes-Oxley Act, 2002.

American auditors are subject to external and independent oversight in order to protect investors
and public interests by promoting informative, accurate and independent audit reports.

After the Enron and the Worldcom scandals, the U.K. used an independent regulator, the Financial
Reporting Council (FRC), transforming a system of self regulation into a mixed system in which
FRC and professional bodies have major responsibilities.

The setting up of the NFRA has been delayed beyond time. The government is answerable for not
having notified the law since 2013. The Bourbons, it is said, learnt nothing and forgot nothing. Will
this maxim apply to the situation prevailing in India?

(The writer is a former Chief Commissioner of Income Tax and an advocate)
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Post NFRA formation, what is ICAI’s role?

What is the proposal?

The Centre last week approved the proposal to set up the National Financial Reporting Authority
(NFRA), intended to serve as an independent regulator for the auditing profession.

The basis for the move

Section 132 of the Companies Act, 2013 gives the Centre the power to set up such an authority. A
Parliamentary Standing Committee had also recommended that the National Advisory Committee
on Accounting Standards proposed in the Companies Bill, 2009 be institutionalised.

What does Section 132 say?

It says the NFRA can do, among other things, the following: recommend to the Centre formulation
of accounting and auditing standards and polices to be adopted by companies and auditors;
monitor and enforce such standards and policies; and oversee quality of services of the
professions associated with the compliance of these standards and policies

What are NFRA’s powers?

It can investigate into professional matters or misconduct of any member or a firm of chartered
accountants; it can issue summons and examine on oath; it can also inspect any book, registers
and documents of any professional/firms probed; it may impose penalties and even powers to
debar a member of a firm.

Who is on the NFRA?

It will comprise a chairperson, three full-time members and a secretary.

What is ICAI’s role now?

ICAI’s role will continue in respect of its members, in general, and, specifically, with respect to
audits pertaining to private limited companies and public unlisted companies below the threshold
limit to be notified in the rules.

ICAI will continue with its advisory role on accounting and auditing standards and policies by
making its recommendations to NFRA.

Why bring in NFRA now?

The discovery of the multi-crore fraud allegedly committed at the Punjab National Bank appears to
be a trigger. Add to it earlier shenanigans reported in the system — Satyam, Enron, Ketan Parikh
et al.

What does the setting up of the Authority imply?

In a way, it indicates a certain lack of trust in ICAI to effectively address malpractices indulged in
by recalcitrant members.

END
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Righting wrongs in land acquisition

In July 2011, the United Progressive Alliance (UPA) government embarked on an ambitious
project to rewrite the law on land acquisition. How the government acquired land from private
parties had long been the subject of heated dispute, often resulting in violent conflict.

Several previous governments had made attempts to amend the Land Acquisition Act, 1894, but
none had met with much success and the Act continued as an instrument of state oppression and
forced displacement.

It was a milestone achievement of the UPA government when the historic Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement Act was
passed in September 2013 with the full support of all political parties, including the Bharatiya
Janata Party. In fact, amendments suggested by the then Leader of the Opposition in the Lok
Sabha, Sushma Swaraj, were readily accepted and made part of the law. The opening speaker in
the debate was Rajnath Singh who welcomed the new law. The law provided for greatly enhanced
compensation, consent of those whose land was sought to be acquired, and detailed rehabilitation
and resettlement provisions (including employment, land for land, and other beneficial schemes).
In other words, it changed the relationship between the state and the individual by empowering the
latter against the former.

It also included a retrospective clause. Section 24 of the new Act provided that under certain
circumstances, acquired land could be returned to affected families. Data are being compiled, but
it would be correct to say that thousands of families who had previously given up all hope had their
acquisition proceedings set aside and their land returned under Section 24. This Section was
upheld and imbued with substance by several judges of the Supreme Court and various High
Courts. But in a stunning volte-face, the Narendra Modi government brought in a draconian
ordinance on January 1, 2015 to render this Section inoperative along with many other
progressive and pro-farmer provisions in the 2013 law. However, in the face of overwhelming
nationwide protests led by the Congress and other like-minded parties, on August 30, 2016 Mr.
Modi announced in a ‘Mann ki Baat’ speech the withdrawal of the amendments proposed by his
government.

Now, the Supreme Court, in Indore Development Authority v. Shailendra (February 2018), has
effectively implemented the provisions of the lapsed ordinance with regard to the retrospective
clause. Given that it is at variance with other Benches on the issue, this has now led to the
constitution of a five-judge Bench of the Supreme Court to decide whether the Section has to be
interpreted expansively or in a narrow sense.

As the Supreme Court gets ready to decide on the fate of this Section in a law that has positively
impacted the lives of several farmers/ land owners, it would be appropriate to revisit the legislative
intention that existed at the time of its drafting.

It was clear at the draft stage itself that a new law on land acquisition would necessarily have to
address the cases of those who had suffered (and continued to suffer) due to the unacceptable
provisions of the 1894 law. There were still conflicts surrounding acquisitions that had been
initiated decades earlier and where the acquired land was lying unused, bringing no benefit to the
state or the former owner.

A test had to be laid down to determine in which cases land could be returned to the original
owners. After much deliberation, including with leaders of the then opposition, a formula was
arrived at. There would be three categories. The first category would comprise of those for whom
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the land acquisition award had been made less than five years prior to the coming into force of the
new law (before January 1, 2014 and after January 1, 2009). In such cases, the new law would not
apply; the proceedings would continue under the old law. The second would be where the award
had not been made (on the date of the new law coming into force) but the acquisition proceedings
had been initiated. In such cases, the land owners would be entitled to enhanced compensation
and all other rehabilitation and resettlement benefits as provided under the new law, but the
acquisition process would continue under the 1894 Act. The third category would comprise of the
cases of those for whom the land acquisition award had been made five years (or more) prior to
the new law coming into force and where either compensation had not been paid or there had
been no physical possession of the land. It was reasoned that five years was enough time for the
acquiring authority to resolve all disputes, failing which it made no sense to hold on to the land.

The Supreme Court decision in the Indore case does two things: one, it relaxes the existing
definition of compensation paid from the active requirement of offering the compensation and
depositing the same in court (laid down by a three-judge Bench of the Supreme Court in a historic
2014 decision). Now, an offer followed by deposit in the government’s own treasury is sufficient to
qualify as compensation paid. Two, on the subject of physical possession, it lays down that the
period where the government is prevented from taking possession of the land due to the operation
of a stay order or injunction shall not be counted towards the stipulated five-year requirement. The
2013 Act had no such caveats or qualifications because (i) the compensation would have to be
offered in a meaningful fashion rather than the passive act of mere deposit in the treasury where it
anyway resides; and (ii) stay or no stay, five years was sufficient time for a government to resolve
any pending litigation on the subject. Having studied the ground reality for over three years, we
can safely say that these new requirements (laid down by the Bench in the Indore case) will likely
render the Section inoperable.

This interpretation stands in contrast to a majority of the Supreme Court’s earlier judgments that
upheld the Section and applied it expansively in favour of the land owner. In those judgments, the
Section was correctly, in our opinion) interpreted in favour of securing the land owners’ interests
over those of the state. This was in sync with the foundational premise of the 2013 Act that it was
never meant to help the state hold on to its land banks or to deny return of land on the basis of
narrow technicalities. The question is simple: If a land owner has refused compensation, should
that land be forcibly acquired by the government in the name of ‘development’?

The Supreme Court of India has often been at the forefront in the fight for the rights of the
individual vis-à-vis the state. It has on several occasions secured far-reaching protections for the
individual and made legislative safeguards stronger. We hope that the new five-judge Bench will
continue in this fine tradition.

Jairam Ramesh is an MP, and Muhammad Khan is an advocate and National Media Panelist of
the Congress. Both were intimately associated with the drafting and passage of the 2013 land
acquisition law
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Rules for the court

Making public the Supreme Court’s “roster”, the allocation of case categories to different judges of
the SC, is a welcome step, as any step promoting greater transparency should be. It is, however,
by no means necessary or sufficient in any real way to address the ongoing crisis of credibility in
the Supreme Court of India.

In making the roster public, the SC is a relatively late mover. At least four large high courts —
those of Allahabad, Bombay, Delhi and Karnataka — also make their rosters available on their
websites. A litigant in any of these courts, or a lawyer practising here, has already known for a
while how cases are being allocated to various judges on the basis of subject matter. This level of
transparency is only necessary. It is unfortunate that not all high courts have followed this lead and
one hopes that the SC’s move spurs them to do so.

It is worth recalling that the ongoing crisis in the higher judiciary, which came to light when four
senior-most judges of the SC held an unprecedented press conference indicating their loss of faith
in Chief Justice of India (CJI) 07, relates precisely to the manner of allocation of cases. The
manner in which sensitive cases were being allocated by the CJI to certain judges suggested that
it was totally arbitrary and designed to ensure a certain outcome, in some cases favouring the
Union government.

That a roster existed (even prior to the one made public and taking effect February 5) and was
largely being followed was not in issue. The crux lay, and continues to lie, in the absence of any
norms or transparency in the manner in which the CJI exercised his discretionary power — to go
beyond the roster and allocate specific cases to specific benches. This continues to be a bone of
contention and won’t be resolved unless clear and specific norms are laid down guiding the CJI’s
exercise of discretion. This is precisely the demand that is being made by the four senior-most
judges who have asked for a panel, instead of the roster being determined by the CJI alone.

The fact that the CJI’s court will be the only one to hear Public Interest Litigations is also
problematic. To be fair, PILs constitute a very small number of the total cases in the SC. Even
including appeals from judgements of high courts in PIL cases and PILs filed in the SC itself, no
more than 1 per cent of cases in the SC are PILs. But PILs are also more likely than most other
case types to raise important issues, and spark confrontation between the judiciary and executive.
Per se, having only the CJI hear PILs is not in a bad move. But in the present context, where
questions over his integrity and independence have been raised, this allocation is unlikely to
inspire much confidence.

As much as it is important as to who decides the roster and what process is followed, it is also
necessary to ensure that the outcome is one that furthers an independent and efficient judiciary.

The SC’s roster allocation is far less detailed when compared to those of the four high courts
mentioned above. In the Delhi High Court, cases are divided between benches on the basis of not
just subject matter but also by date, with some types of cases being divided between different
benches depending on when they were filed. In the Allahabad High Court, writ petitions are
divided among the benches based on which local law they are concerned with. It is quite clear that
the high courts have taken the task of roster management a bit more seriously thus far than the
SC has, trying to fine-tune the way in which cases are heard.

The SC’s roster on the other hand is just a list of case categories allocated to certain judges.
Some categories are allocated across the benches. For instance, no fewer than 11 benches hear
“criminal matters” — a classification that includes everything from bail cases to death penalty
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appeals. No inter se classification or division has been made between the benches suggesting
that not a lot of thought has gone into this exercise. Likewise, the wide residuary category of
“ordinary civil matters” has been allocated to 11 benches.

A fine-tuned roster serves two very important purposes. One, it will prevent two different benches
from hearing the same kind of case and taking divergent views at the same time. This happens far
more often than it should, needlessly unsettles the law and forces the SC to set up larger benches
to resolve the conflicting interpretations. This was seen a few years ago when different benches of
the SC took different approaches to interpreting the Karnataka and the Gujarat Lokayukta laws as
regards appointment of Lokayuktas within two weeks of each other. No third case has come up
but high courts (outside Karnataka and Gujarat) will be left in a quandary should a similar question
arrive before them.

Two, it will allow for effective case management within the SC. Though judges in India are not
specialists in any specific areas of the law, they will be in a better position to dispose of cases the
more they handle the same kind of case. This is borne out by the testimony of retired judges
themselves, and the SC’s own experience with a dedicated tax bench constituted for about one
year. Even with the constraints of a relatively shorter tenure for judges, there is no reason the SC
cannot fine-tune causelists to allow for specific types of cases to be heard continuously by certain
benches.

In putting in place the procedures and norms for the preparation of the roster, the SC has to
ensure that the task is not left to each individual CJI but carried on through an internal mechanism
that has some level of continuity and consistency. To that end, the release of the roster only
highlights why a roster reform panel is much needed, and one hopes that the CJI heeds the
request of his fellow judges.
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The gap between a single-party system and democracy

On the eve of the first annual session of the 13th National People’s Congress (NPC) in China, the
world’s largest parliamentary body, President Xi Jinping was all praise for the “one party system”
model of China. He said that it prevents the “nasty competition” of multi-party democracies. By
this, he meant that competing parties confine themselves to their narrow agendas pursuing the
interests of certain groups, regions or classes, and thus tearing society apart. Is a single-party
system capable of delivering democratic governance? Xi said the leadership of the Communist
Party was not meant to do away with democracy.

There are two points to note in President Xi’s comments. First, he is not repudiating the concept of
democracy itself as a form of governance. He is merely asserting that one-party rule is a better
way to achieve outcomes than a multi-party system. Second, he is implying that political
competition (as among rival parties) is bad for democracy. This seems like a contradiction. The
world over, democracies function through political parties, which play an integral role. Interestingly,
the term “political party” does not find mention in either the American or Indian constitutions. Are
political parties really indispensable for democracies to function? If so, what is the ideal number?
One or two or many? While Xi deplores the ill effects of multi-party competition in democracies, he
talks of multi-party cooperation through consultation and deliberation. Thus a single-party system
need not imply complete unanimity or groupthink. Differing views are welcome so long as they are
within the (single) party framework. Interestingly, these views of Xi were made in his consultation
with other non-Communist parties.

Sceptics will, of course, pooh-pooh these comments. China is not a democracy by any stretch of
the imagination, but a single-party dictatorship, they will say, and the NPC meeting is just a
rubber-stamping ceremony. Buttressing the sceptical view is the fact that this year the NPC is
expected to ratify a constitutional amendment, removing term limits for the president. Which
means that Xi can potentially remain president for life, the only one to do so after founder leader
Mao Zedong.

Xi also has the rare distinction that an amendment in his party’s constitution has been named after
him. He has certainly consolidated power in the past five years. His popularity has grown
tremendously. He has put a million officials in jail for corruption. He is overseeing China’s five-
dimensional rebalancing of the economy (from old to new, from export to domestic, investment to
consumption, polluting to green, and to more innovation-led).

China has assumed global leadership in climate change and free trade, as was evident from Xi’s
speech in Davos last year. The Belt and Road Initiative has great geopolitical ambition and
implication. The assertion of expanding maritime power is clearly visible. The West sees it as
sabre rattling. Seeing Xi’s move to remove term limits, The Economist said China is moving from
autocracy to dictatorship. Many in the West are wringing their hands, with a “how did we get China
so wrong” refrain. The West believed that instead of isolating China, engaging closely with it, and
bringing it into the fold of the World Trade Organization, would make China more market oriented
and “democratic”. Instead, these despairing commentators fear a descent into deeper
authoritarianism.

So let’s step back from this Western angst, and look at China’s so-called “democracy”. How do we
define it? The best, time-tested, shortest and terse definition of democracy was given by Abraham
Lincoln. Just 10 words—“government of the people, by the people, for the people”—which even a
schoolchild can understand. By that definition, in the last 40 years China has lifted an astonishing
800 million people out of poverty. It has built world-class infrastructure, created jobs on a mega
scale, a burgeoning middle class, dozens of its universities are now globally top-ranked, and its
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health indicators are closing in on OECD (Organization for Economic Co-operation And
Development) standards. Has it not delivered “governance” to its people? Lee Kuan Yew used to
call this Asian-style democracy. He would certainly know, since Singapore too is essentially a
single-party democracy. Indeed, in the past 70 years, many countries such as Japan, Mexico and
others have had the same ruling party for most of the time. Clearly, these single-party
democracies were different from what we are seeing in China.

In their book How Democracies Die, Steven Levitsky and Daniel Ziblatt identify two norms that
underpin democracies. They call these “mutual toleration” and “institutional forbearance”. When
these wither away, we have authoritarian regimes. Strongmen who seek to undermine democracy
don’t simply suspend or violate the constitution, but subvert or ignore it, and reduce the element of
tolerance and forbearance.

If democracy is supposed to deliver stability, progress, good governance, improved standards of
living for all, then all these can be ticked in China’s one-party system. But if democracy is
fundamentally about the independence and forbearance of institutions (such as the judiciary and
the press and other constitutional bodies), if it is about unrestricted freedom of speech, if it is
complete decentralization of power, if it is about giving voice to the minorities, about checks and
balances against the reign of brute majorities, then China’s one-party system is far from it.

Ajit Ranade is senior fellow at the Takshashila Institution, an independent centre for research and
education in public policy.

Comments are welcome at views@livemint.com
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Be a part of Making an Effective Standards Regulatory Regime in India!
Ministry of Commerce & Industry

Be a part of Making an Effective Standards Regulatory
Regime in India!

Department of Commerce calls for comments/inputs, to be
given by end of March, 2018

Posted On: 06 MAR 2018 3:24PM by PIB Mumbai

Why a Mature Standards Ecosystem is Necessary

The rapid growth of the Indian economy, its size and emerging relevance in global trade, make it
essential to establish a robust ‘Quality Infrastructure’ in India with a harmonized, dynamic, and
mature standards ecosystem. This would fuel economic growth and enhance the ‘Made in India’
label. Standards have been widely recognized as catalysts for technical development, industrial
growth, well-being of the society and more recently for convergence of new and emerging
technologies. Countries are accordingly evolving strategies to synergize standardization work with
technological, social and economic development at the national level as well as to influence global
standardization efforts.

Draft Indian National Strategy for Standardization

The Department of Commerce, Government of India has now come up with a Draft Indian National
Strategy for Standardization (INSS). The Strategy considers the current state of development
across sectors, the existing quality infrastructure and the policy directions in relation to domestic
economic developments and trade in goods and services. It is the result of a broad consensus
arrived over consultations held over a four-year period from 2014 to 2017 through national and
regional standards conclaves that attracted wide participation of experts and stakeholders from
union and state governments, industry, regulatory bodies, national and overseas standards and
conformity assessment bodies, academics, and international forums.

Key Objectives of Draft INSS

 

Positioning standards as a key driver of all economic activities relating to goods and services●

Developing a comprehensive ecosystem in India for standards development taking into
account the diversity of interests and expertise available

●

Using standards as enhancer of competitiveness of Indian goods and services in domestic
and international markets

●

Providing level playing field to domestic industry●

Adopting best practices in standardization, conformity assessment and technical regulations
and creating an integrated infrastructure, roadmaps and institutions for their effective
management

●
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Playing an active role and taking leadership positions in apex international forums in the
related areas

●

Creating response mechanisms to global developments on standards, technical regulations
and conformity assessment practices that impact market access of Indian goods and services

●

Aligning the Strategy with other national policies related to trade & industry, consumers and
environment

●

You can contribute to the formulation of this strategy: check out the strategy here and e-
mail your comments /inputs to tpdmoc@nic.in by 30th March, 2018.

***

DJM/NS

(Release ID: 1522697) Visitor Counter : 245

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.livemint.com 2018-03-07

Asia suggests rulers can outperform democrats

Even since China’s Communist Party revealed that it would scrap term limits on the presidency—
meaning the post’s current occupant, Xi Jinping, can now serve for life—there has been much
hand-wringing over what one-man rule could mean for the Chinese economy. Autocracies, we’re
told, never end well, leaving economists and the business community concerned that the reforms
the economy requires to return to solid footing, already slow in coming, may never be
implemented.

There’s cause for worry. While authoritarian regimes can show brief flashes of brilliance
(remember Sputnik), they’ve proven again and again incapable of sustaining the creativity and
innovation necessary for long-term economic success. Ideologically, we tend to believe that
economic progress and democracy go hand in hand, and with good reason. Of the world’s 10
largest economies, only one, China, isn’t democratic.

Yet history in Asia is more complicated than that. The uncomfortable truth is that most of the
region’s economic miracles were nurtured by authoritarian regimes—either outright dictatorships
(South Korea, Taiwan, Indonesia) or regimes with autocratic tendencies (Singapore, Malaysia).
That roster, of course, includes China. Despite all the fuss over Xi’s power grab, China’s rise to
economic greatness took place entirely under authoritarian regimes (remember Tiananmen), albeit
ones premised on cooperation among major leaders and factions.

The theory that authoritarian governments can impose policy consensus more easily than
multiparty democracies holds some merit. Critical reforms in a country like India are often stymied
by the political conflict engrained in the democratic process. But if that were the whole story, then
all dictatorships would be economic powerhouses. The case of Asia’s hyper-growth economies
suggests what is important isn’t autocracy itself, but what policies the autocrat chooses to
impose—and, more importantly, to whom he listens.

Historically, Asia’s most successful strongmen have all benefited from remarkably sound
economic guidance. In South Korea, long-serving ruler Park Chung-hee insisted that top economic
posts be filled by highly trained economists and other professionals. As one study put it, “Though
political agencies in the early Park regime were dominated by the military, economic agencies
generally were not. Rather, under Park the status of economics experts in the Korean government
rose considerably.”

Similarly, in Taiwan, Chiang Kai-shek more or less left economic management to a group of
technocrats. Suharto in Indonesia produced his best economic results when under the sway of a
“mafia” of Berkeley-trained economists.

The fact that Asia’s political leaders often had little background in economics may also have
proven a plus. Devoid of ideological preconceptions, they were more open to experimentation. Lee
Kuan Yew, the patriarch of Singapore, told me in 2007 that “by nature and experience, we were
not enamored of theories. What we were interested in were real solutions to our problems and not
to prove somebody’s theory right or wrong.” China expert Barry Naughton once wrote that Deng
Xiaoping, who spearheaded his country’s reform movement, “never said anything original about
economics or economic policy.” That seemed to leave Deng’s mind open to the wise ideas of
others, such as ending the agricultural commune system and welcoming foreign investment.

The problem with autocrats, though, is that they become the sole decision-makers regarding policy
of all sorts. So if they listen to the wrong people, things can go badly awry. The professionals in
Asia were usually in competition with other factions close to the top leader, often cronies, for
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control of economic policy. Suharto eventually marginalized the Berkeley men in favour of a
coterie of corrupt tycoons and nationalists, led by B.J. Habibie, who filled Suharto’s head with
visions of Indonesian grandeur. The country has still not fully recovered. Park had his pet business
chiefs, too, including Chung Ju-yung, founder of the Hyundai conglomerate, and Kim Woo
Choong, who built the Daewoo Group. That led to a corrupt government-business nexus that
plagues the nation to this day.

So the question facing China is: Who will have Xi’s ear, and what will they be saying? Liu He, who
has been advising Xi on economic matters, is expected to gain sweeping powers over the
economy at the National People’s Congress which begins this week. Liu, educated in the US in
business and public administration, has impressed observers with his pro-market sensibilities on
policy. But Xi looks set on remaining in power for a long time. What advice he’ll get, and from
whom, is far from certain. Bloomberg View

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.prsindia.org 2018-03-07

The Specific Relief (Amendment) Bill, 2017
Security / Law / Strategic affairs

The Specific Relief
(Amendment) Bill, 2017

The Specific Relief (Amendment) Bill, 2017 was introduced in
Lok Sabha by the Minister of Law and Justice, Mr. Ravi Shankar
Prasad on December 22, 2017.  The Bill seeks to amend the
Specific Relief Act, 1963.  The Act sets out the remedies
available to parties whose contractual or civil rights have been
violated.  The Act sets out two main remedies to a party whose
contract has not been performed: (i) the party may ask the court
to compel performance of the contract (specific performance); or
(ii) the party may seek monetary compensation instead of
performance. 

●

Specific performance:  Under the Act, specific performance is a
limited right, which may be given by the court at its discretion, in
the following circumstances: (i) when monetary compensation is
inadequate; or (ii) when monetary compensation cannot be
easily ascertained.  The Bill seeks to remove these conditions
and permit specific performance by courts as a general rule. 

●

The Act contains a list of persons (i) who may seek specific
performance and (ii) against whom specific performance may be
sought.  This list includes: (i) a party to the contract; or (ii) a
company resulting from the amalgamation of of two existing
companies.    The Bill adds a new entity to the list of parties.  It
now includes a limited liability partnership (LLP) formed from the
amalgamation of two existing LLPs, one of which may have
entered into a contract before the amalgamation. 

●

Substituted performance:  The Bill gives an affected party (i.e.
a party whose contract has not been performed by the other
party) the option to arrange for performance of the contract by a
third party or by his own agency (substituted performance). The
affected party has to give a written notice of atleast 30 days
before obtaining such substituted performance.  The costs in
connection with such performance may be recovered from the
other party.  After obtaining substituted performance, specific
performance cannot be claimed. 

●

Injunctions:  Under the Act, courts can grant preventive relief
(injunctions) to parties.  The Act provides circumstances in which
injunctions cannot be given, for example, to stop a party from
filing a complaint in a criminal matter.  The Bill additionally seeks
to prevent courts from granting injunctions in contracts related to
infrastructure projects, if such an injunction would hinder or delay
the completion of the project.  

●

These projects can be categorized under the following●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Dec 22,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Bill Summary  (564
KB)

      (1100 KB)

  Bill Text  (43 KB)

     (666 KB)
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infrastructure sectors and their sub-sectors: (i) transport; (ii)
energy; (iii) water and sanitation (iv) communication (such as
telecommunication); and (v) social and commercial infrastructure
(such as affordable housing).  The central government may
amend the list through notification. 
Special Courts:  Under the Bill, certain civil courts may be
designated as Special Courts by the state government, in
consultation with the Chief Justice of a High Court.  These courts
will deal with cases related to infrastructure projects.  Such cases
must be disposed off within 12 months from the date of receipt of
summons by the defendant.  This period can be extended by the
courts for another six months. 

●

Recovery of possession:  The Act permits the following
persons to file a suit for recovery of possession of immovable
property: (i) a person put out of possession (dispossessed
person); and (ii) any person claiming through such dispossessed
person.  The Bill additionally permits a person through whom the
dispossessed got possession of the immovable property, to file a
suit for recovery.

●

Experts:  The Bill inserts a new provision for engaging technical
experts in suits where expert opinion may be needed.  The court
will determine the terms of payment of such expert.  The
payment will be borne by both the parties.

●

END
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‘Supreme Court can review Money Bill’

The Lok Sabha Speaker’s decision to declare Aadhaar Bill as a Money Bill attains finality only as
far as parliamentarians are concerned and does not prevent the Supreme Court from judicially
reviewing the Speaker’s wisdom, senior advocate P. Chidambaram argued before a Constitution
Bench led by Chief Justice of India Dipak Misra on Wednesday.

Privacy issue

The five-judge Bench, which is testing whether the Aadhaar scheme is a violation of the
fundamental right to privacy and personal autonomy, had earlier raised doubts about whether it
can question the Speaker’s decision to declare the Aadhaar Act as a Money Bill.

But Mr. Chidambaram, who opened his arguments in a petition filed by Rajya Sabha MP and
Congress leader Jairam Ramesh, said the finality of such a decision was confined to only that
particular institution and did not extend to courts.

“The decision of the Speaker is only final regarding that institution (Parliament) and not for a court
review,” he pointed out.
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A future privacy law can learn from RTI

The Right to Information (RTI) Act provides an almost perfect template for any law that guarantees
a particular right to citizens that is justiciable. It provides a reliable architecture for effective and
accountable governance of any rights claim within the Indian context. With more than 12 years of
experience, the foundations on which the RTI is built have been proven to be solid. By all
accounts, RTI has been successful in fulfilling its basic purpose.

From the Supreme Court judgement on privacy, it is clear that we would need an actual law to
define and protect privacy along with an empowered enforcement body. I suggest that if we want
to craft and enforce a new Right to Personal Information and Privacy (RPIP) effectively, we should
follow, albeit with appropriate modifications, the RTI template. It may seem counter-intuitive that
an act to pry open information from government could offer lessons to protect information from
government. However, despite their unique purposes, both RTI and the future RPIP have a
common underlying thread—information.

In my view, there are four critical components of the RTI governance architecture that have made
it successful. First, RTI clearly and comprehensively defined “information” that will be available or
that will be kept secret. Second, it appointed a specific person, the public information officer (PIO),
accountable for collecting and providing information within 30 days in each public authority. Third,
it specified penalties for failure, not for the public authority in general, but for the specific
accountable person, the PIO. And fourth, it defined a grievance-redressal process with the
creation of State Information Commissions and the Central Information Commission as statutory
bodies with requisite powers of a civil court.

These four components are essential for effective implementation of any rights claim, whether the
right is about information, food, water or education. By way of a quick comparison, the Right to
Education Act fails on all four counts. It does not define education in any meaningful way except
as an age-appropriate class; in case of failure, the accountability is fixed not on any individual
person, but on “appropriate government”’ there is no penalty specified even for the “appropriate
government”; and there is no clear grievance- redressal process with empowered adjudicating
authority. No surprise then that RTE is a dismal failure compared to RTI.

There is one big difference between RTI and the new RPIP that has important implications on the
design of the governance architecture. Personal information is collected not just by the state but
also by private entities and so the concerns about its collection, use and abuse apply to both. The
governance structure would have to apply equally to state as well as private entities. This surely
adds more complexity and requires a different level or type of design thinking.

In addition to RPIP being applicable to government and private parties, there are several other
features that are different from RTI. In RTI, how the information is collected is not of much concern
while the process and entities that collect information would be of primary importance under RPIP.
Similarly, defining appropriate and legally permissible use, and the time period for which the
information can be legitimately kept and used would be unique to RPIP. Other important issues for
RPIP include a clear delineation of what constitutes abuse, the level of consent necessary from
the individual at different stages, the process through which individual’s right to notice, right to
object and the right to be forgotten are materialized, the type of information that should be given to
individuals so that they could make informed choices.

Based on the RTI experience, the overall institutional architecture for the implementation of the
RPIP should have at least the following: designated personal information and privacy officers in
government as well as private entities who are trained in their responsibilities and obligations as
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well as the powers they have within their organizations, an internal ombudsman or appellate
authority, and ultimately a network of local and central commissions with relevant powers of a civil
court. In addition, the law should emphasize a requirement that each entity publishes an annual
report, giving details on the implementation of the act where some specific details are mandated
under the act, like types of data accessed/collected and from whom, the number of complaints
received, the time it took to dispose them, etc.

Some may argue that attending each individual’s concerns and complaints would take up
significant time and resources of the government and private agencies. Actually the same was
said when RTI was debated, with tens of millions of requests for information, the government
would have no time to do anything else. But as we know the story of RTI has turned out to be far
happier. Moreover, people have been sharing information all these years and by and large are
able to make common sense judgements about their comfort levels with the issue of privacy. Most
importantly, a right would have no meaning if it were not enforced properly so we must do what it
takes.

The success of the RTI Act has given us an ideal template that we must use to draft and
implement a future right to personal information and privacy. Even before such an act is passed,
Unique Identification Authority of India (UIDAI) could take the lead in working towards the
suggested governance architecture and in leading the way forward.

Parth J. Shah is the founder president of the Centre for Civil Society.

Comments are welcome at theirview@livemint.com

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

www.pib.nic.in 2018-03-08

PM inaugurates new building of Central Information Commission in New Delhi
Prime Minister's Office

PM inaugurates new building of Central Information
Commission in New Delhi

Posted On: 06 MAR 2018 7:07PM by PIB Delhi

 

 

The Prime Minister, Shri Narendra Modi, today inaugurated the new building of the Central
Information Commission (CIC) in New Delhi.

He noted that the building had been completed before the due date, and congratulated all
agencies involved in the construction. He said the environment friendly Griha-IV rating would
ensure energy savings, and help conserve the environment.

The Prime Minister expressed hope that the new building would help in better coordination and
integration in the working of CIC.

Talking about the launch of the mobile App of the CIC, the Prime Minister said this would enable
citizens to file appeals with ease, and enable them to easily access information being made
available by the Commission.

The Prime Minister said democratic and participative governance requires transparency and
accountability. He said CIC plays a key role in this regard. He said such institutes work as
catalysts for trust-based governance.

The Prime Minister said that an “empowered citizen” is the strongest pillar of our democracy. He
said that over the last four years, the Union Government has been informing and empowering
people through various means. He enumerated five pillars of the modern information highway.

He said the first pillar is to ask questions (Sawaal). In this context, he mentioned the MyGov
citizen engagement platform. The second pillar is listening to suggestions (Sujhaav). He said the
Government is receptive and open to suggestions received from CPGRAMS or on social media.

The third pillar is interaction (Sanvaad). He said this establishes a connect between the citizens
and the government. The fourth pillar is activity (Sakreeyta). The Prime Minister said that during
the implementation of GST, there was active follow up on complaints and suggestions.

The fifth pillar is information (Soochna). The Prime Minister said that it is the Government’s duty to
inform citizens about its actions. He said the Government has begun a new practice of providing
information through real-time updated, online dashboards. Information on progress of schemes
such as Saubhagya and Ujala has been made available, he said.

The Prime Minister said information commonly asked for is being uploaded on web portals of the
concerned departments and Ministries. He said digital technology is being used to improve
transparency and quality of citizen services. Similarly, projects are being tracked in real-time. He
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said that in a meeting of PRAGATI last week, the progress of reconstruction works at Kedarnath
was monitored through a drone camera. He said the PRAGATI meetings have helped speed up
projects worth over 9 lakh crore rupees.

The Prime Minister gave the example of the closing down of the Directorate General of Supplies
and Disposals. He said that public procurement is now being done through the Government e
Market, or GeM platform. This is helping end corruption and bring transparency in government
procurement, he added. He also spoke of minimizing human interface in government-people
interactions.

The Prime Minister said that as transparency in the system increases, there is more trust in the
government.

He said that citizens should be aware both about their rights and their duties. He said that the CIC
can also explain to people, the importance of “Acting Right.” He said that in the quest for rights, it
is important not to forget duties. He said that keeping in mind the present conditions and future
challenges, every responsible institution should balance its rights with its duties.

***
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Union govt. to set up Arbitration Council

In an effort to make India a global hub for arbitration, the government will set up an Arbitration
Council that will grade institutions that offer alternative dispute resolution mechanism for
commercial disputes.

Union Law Minister Ravi Shankar Prasad, briefing reporters on Thursday, said as India attracted
foreign investments, it was essential to provide for a reliable platform that included arbitration and
resolution of commercial disputes in a time-bound manner.

On Wednesday, the Union Cabinet approved the Arbitration and Conciliation (Amendment) Bill,
2018.
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How technology can help reduce systemic graft and improve efficiency

No discussion in the technology world today is complete without artificial intelligence (AI), data
economy and blockchain, among others. Prime Minister Narendra Modi-led India is on course to
lead the Fourth Industrial Revolution and provide innovative solutions for a better quality of life.
Modi recently spoke at the World Government Summit in Dubai, launched an AI centre in Mumbai
and addressed the global information technology (IT) industry at the NASSCOM-WCIT (World
Congress on Information Technology), where his central theme was around digital technology
emerging as a great enabler to pave the way for efficient service delivery, governance, and
improved access to financial inclusion, education, justice, and healthcare.

Efficient, resilient, and accountable governance systems are essential to successfully manage
resources, provide public services, and foster competence. Corruption and secrecy are often at
odds with such goals. Unaccounted financial flows undermine development and governance while
secrecy in the functioning of government systems weakens the national trust. The “technological
revolution” serves as a prerequisite for democracy, while access to information and transparency
are key tools in the fight against corruption. The emergence of government platforms has the
potential to push forward the anti-corruption agenda through disintermediation, rule-based
implementation, citizen empowerment and engagement.

In most countries, digital disruption by government has not kept pace with digital disruption in
business. India is an exception. Of the 11 technical systems that have ever broken the one-billion-
user mark, everyone of those is privately owned—Facebook and Google being prominent
examples. The one exception is Aadhaar and the stack of cloud storage and payment
technologies built on top of the same.

Impact on citizens

Taking a people-centric approach to policy, and using technology for mass impact, the
government of India launched the biggest financial inclusion programme of all times—the Jan-
Dhan Yojana—through which 311.4 million zero-balance accounts have been created. With a
biometric verifiable identity and a linked bank account, millions of people eligible for receipt of
government services now have a way to access those services digitally, by using the digital
infrastructure nicknamed JAM, which refers to the innovative interlinking of Jan Dhan, Aadhaar,
and mobile numbers. The government has both created the visionary JAM revolution and
employed it as the backbone for social and economic growth. Cutting out middlemen, and
gradually putting over 410 schemes from 56 different ministries into the Direct Benefit Transfer
(DBT) programme, the government has transferred over Rs2.89 trillion, impacted over 630 million
beneficiaries and overall has saved Rs57,000 crore. This saving is being used to reach people
who were devoid of benefits.

Over 10.5 million senior citizens now give their proof-of-life from an Aadhaar-enabled system
rather than travelling to a pension office. Over 52.7 million Central Board of Secondary Education
(CBSE) mark sheets and certificates are now available on the DigiLocker cloud—every Indian’s
own digital storage. Data analytics-driven tax systems are powering the Central Board of Direct
Taxes (CBDT)’s new “management by exception” engine where tax returns are processed
systemically and only exceptions handled by officers. The new regime that includes voluntary e-
communication and e-assessments—being rolled out gradually on a national level—will bring in
more efficiency, create an environment that instils confidence among honest taxpayers, and
uproot corruption.

Impact on government
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The benefit of using technology for bringing transparency into government procurement of goods
and services is being achieved by GeMs (Government e-Marketplaces). GeMs implement a
business-to-business marketplace model to transform corruption-ridden government procurement
process. It also creates a transparent and level-playing field for qualified sellers, irrespective of
size and “connections”. E-auction platforms have already conducted noiseless auctions for coal
mining and telecom spectrum—something that was always in the news for manual gaming of the
system.

Traditionally, projects had a habit of getting delayed and going over budget due to lack of
coordinated decision-making. The PM’s PRAGATI (Pro-Active Governance And Timely
Implementation) platform is a digital dashboard that abates delays and helps in timely decisions
and monitoring of key projects and programmes. Several mobile applications—Meri Sadak, for
instance—have also been using crowd-sourced citizen feedback to get real-time project status and
provide a realistic implementation time frame. The MyGov initiative of the Prime Minister
emboldens participative governance by providing a citizen connect to policies and decisions. With
public access to dashboards providing updated data on various programmes and schemes such
as GARV, Swachh Bharat and UJJWALA, the aim of MyGov is to improve accountability and
transparency within the government system.

GovTech 2.0

Budget 2018 very rightly and timely recognized the transformative power of blockchain and AI to
foster inclusive development. These technologies are being leveraged for government disruption
and the Prime Minister wants India to lead the world with these technologies to address societal
challenges while engaging more people in the formulation of governmental policies. India has
chosen to embrace digital-led disruption to address its inequitable and inconsistent growth. The
country still has a long way to go to reach its full potential. The societal challenges created by
digital disruption, both expected and unintended, are real. They will only be addressed with a
combination of administrative humility and entrepreneurial determination. But the long-term
benefits are real as well. The reality is that India is moving into the future at an unprecedented
rate. And the path it is taking to get there is digital.

Arvind Gupta is an Eisenhower Innovation Fellow, member of the World Economic Forum’s
Council for The Future of Digital Economy and Society and the CEO of MyGov. The views
expressed are personal.
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Friends with benefits: on AP's 'special category' status

In politics, there is nothing such as friendship without benefits. Ever since it became clear that the
Centre was unable to grant Andhra Pradesh “special category” status, the Telugu Desam Party
was under pressure to break off ties with the Bharatiya Janata Party and make a public show of its
protest. With the main opposition in the State, the YSR Congress Party, taking a belligerent stance
on the issue, the TDP could not afford to give the impression that it continued to be a part of the
government at the Centre without being able to wrest benefits for A.P. But even as he withdrew his
ministers from the Central government, Chief Minister N. Chandrababu Naidu stopped short of
leading his party out of the National Democratic Alliance headed by the BJP. The exit, when it
happens, will be after another display of disaffection with the Centre’s attitude towards A.P.
Clearly, the TDP is keen to demonstrate that it did everything possible in the interest of this
fledgling State before walking out of the NDA. Although Union Finance Minister Arun Jaitley
clarified that it was no longer possible to confer “special category” status on States after the
Centre accepted the recommendation of the 14th Finance Commission, Mr. Naidu appears to
blame the Centre’s reluctance on its majority in the Lok Sabha and the resulting lack of
dependence on allied parties. In short, in the eyes of the TDP, the denial of special status is a
political decision, deserving of a political response. However, it is debatable whether A.P. qualifies
for special status, which was earmarked for States on the basis of laid-down criteria such as
difficult terrain, low population, strategic location, economic backwardness and non-viable
finances.

While Mr. Jaitley promised to give A.P. the monetary equivalent of the special status, this was not
good enough for the TDP, which wanted it institutionally recognised. Besides procedural hurdles,
the Centre feared this would lead to other States such as Bihar making similar demands. But the
TDP and Mr. Naidu apparently felt that the assurance of granting the monetary equivalent was not
an enduring or long-term solution. The signs of strain had started becoming apparent soon after
the Union Budget, which failed to meet A.P.’s expectations, and which led Mr. Naidu to start
signalling that he was distancing himself from the BJP. There are political compulsions for making
such a move as well, with simultaneous elections to the Lok Sabha and the State Assembly only a
year away. Flagging a strong commitment to the State may be just the right signal to neutralise the
TDP’s main rival, the YSR Congress. It may be enough for Mr. Naidu to retain Andhra Pradesh
and win enough Lok Sabha seats to be an influential player in the new political order at the Centre,
whatever the shape it takes.
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Death and deterrence

In the last fortnight, Haryana and Rajasthan joined Madhya Pradesh in introducing the death
penalty for rape of a child below the age of 12 years. Maharashtra and Karnataka too are
considering it. These amendments provide a judge with the option of imposing the death penalty,
and also increase the mandatory minimum sentence from 10 to 14 years.

These amendments are primarily triggered by the concern over increasing incidences of sexual
assault against young children, which is undoubtedly significant. However, the response must be
thoughtfully curated based on what works. In order to provide an effective response, it is
imperative to analyse the present system and understand why it has failed.

The Protection of Children from Sexual Offences Act (POCSO Act) was enacted in 2012 to
address the growing sexual violence against children and the inability of the Indian Penal Code to
deal with this concern. The Act provides a graded classification of sexual offences against
children, prescribes higher mandatory minimum sentences for such crimes, mandates several
processes and safeguards to ensure a child-friendly trial such as the designation of “special
courts”, child-friendly process of recording victim testimony, provision of compensation, protection
of the identity of the child, etc. The Act also contains extensive mandates for procedures to be
followed by the police, magistrates and medical personnel handling victims of child sexual abuse.

Although more than five years have elapsed since it came into force, the system is replete with
failures and shortcomings. Crime in India, 2016 revealed that 19,920 children were allegedly
victims of child rape in 2016 alone. However, the conviction in 2016 for such crimes stood at an
abysmal 28.2 per cent while a majority of cases (89.6 per cent) are still pending for disposal.

One of the reasons for low conviction rates is the vast majority of victims turning hostile. A recent
five-state study by the Centre for Child and the Law, National Law School of India University (CCL-
NLSIU) on the functioning of the special courts under the POCSO Act in Delhi, Assam,
Maharashtra, Karnataka and Andhra Pradesh found that in 59 per cent of cases, children turned
hostile. The complex and sensitive nature of sexual abuse, coupled with the fact that in a large
number of cases (94.6 per cent) the rapist is known to offender, result in victims turning hostile.

The studies also find that the likelihood of the victim turning hostile is extremely high in cases of
abuse within the family due to the pressure to “settle” or compromise the matter, lack of support
systems, and other socio-economic factors which hinder the victims from effectively and
confidently testifying against the accused. Higher penalties will only lead to aggravating this
concern, particularly with regard to cases of incest. The study also finds that where children do
testify against the accused, several systemic gaps such as lapses in investigation, lack of child-
friendly procedures, challenges related to age-determination, poor appreciation of the testimony of
the child adversely affect the conviction rate.

Further aggravating the situation is the concern that a majority of child sexual abuse goes
unreported. A Ministry of Women and Child Development study (2007) surveying 17,220 children
from 13 states found that an alarming 53.22 per cent of them had faced some form of sexual
abuse amongst which 52.94 per cent constituted boys. The CCL study, however, shows that only
2.5 per cent of the victims in the five states studied were boys. Thus, only a fraction of the
incidences of sexual abuse against children enter the criminal justice system, amongst which only
a minuscule fraction end in a conviction.

Without effective implementation of the law, a penalty — no matter how severe — will not work in
reducing crime. The mandatory minimum sentences for sexual offences was already increased by
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the POCSO Act and the Criminal Law Amendment Act, 2013 specifically to address growing
sexual crimes. These penalties are rendered meaningless in the face of thousands of crimes that
go acquitted, or worse, undetected.

While death penalty is being flaunted as the solution that will scare away future predators, our low
rates of conviction do not even have the effect of creating a fear of accountability in the first place.
Instead of pursuing drastic remedies, we need to urgently devise ways to bolster the existing
criminal justice and child protection systems and ensure higher convictions, higher reporting of
offences, put in place preventive strategies, and address a large number of systemic and
operational gaps.
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Cabinet approves the Arbitration and Conciliation (Amendment) Bill, 2018
Cabinet

Cabinet approves the Arbitration and Conciliation
(Amendment) Bill, 2018

Posted On: 07 MAR 2018 7:22PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has approved the Arbitration
and Conciliation (Amendment) Bill, 2018 for introduction in the Parliament. It is a part of the efforts
of the Government to encourage institutional arbitration for settlement of disputes and make India
a centre of robust Alternative Dispute Resolution (ADR) mechanism.

Benefits:

The Amendments in the Act of 1996 will facilitate achieving the goal of improving institutional
arbitration by establishing an independent body to lay down standards, make arbitration process
more party friendly, cost effective and ensure timely disposal of arbitration cases.

Salient features:

To facilitate speedy appointment of arbitrators through designated arbitral institutions by the
Supreme Court or the High Court, without having any requirement to approach the court in
this regard. It is envisaged that parties may directly approach arbitral institutions designated
by the Supreme Court for International Commercial arbitration and in other cases the
concerned High Courts.

i.

The amendment provides for creation of an independent body namely the Arbitration Council
of India (ACI) which will grade arbitral institution and accredit arbitrators by laying down
norms and take all such steps as may be necessary to promote and encourage arbitration,
conciliation, mediation and other ADR Mechanism and for that purpose evolve policy and
guidelines for the establishment., operation and maintenance of uniform professional
standards in respect of all matters relating to arbitration and ADR mechanism. The Council
shall also maintain an electronic depository of all arbitral awards,

ii.

The ACI shall be a body corporate.   The Chairperson of ACI shall be a person who has
been a Judge of the Supreme Court or Chief Justice or Judge of any High Court or any
eminent person. Further, the other Members would include an eminent academician etc.
besides other Government nominees,

iii.

It is  proposed to amend  sub section (1) of section  29A by excluding International
Arbitration from the bounds of timeline and further to provide that the time limit for arbitral
award in other arbitrations shall be within 12 months from the completion of the pleadings of
the parties.

iv.

A new section 42A is proposed to be inserted to provide that the arbitrator and the arbitral
institutions shall keep confidentiality of all arbitral proceedings except award. Further, a new
section 42B protects an Arbitrator from suit or other legal proceedings for any action or
omission done in good faith in the course of arbitration proceedings.

v.

A new section 87 is proposed to be inserted to clarify that unless parties agree otherwise the
Amendment Act 2015 shall not apply to (a) Arbitral proceedings .which have commenced

vi.
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before the commencement of the Amendment Act of 2015 (b) Court proceedings arising out
of or in relation to such arbitral proceedings irrespective of whether such court proceedings
are commenced prior to or after the commencement of the Amendment Act of 2015 and
shall apply only to Arbitral proceedings commenced on or after the commencement of the
Amendment Act of 2015 and to court proceedings arising out of or in relation to such Arbitral
proceedings.

Background:

The Arbitration and Conciliation Act, 1996, was amended by the Arbitration and Conciliation
(Amendment) Act, 2015 in order to make arbitration process user friendly, cost effective and
ensure speedy disposal and neutrality of arbitrators. However, to give a boost to institutional,
arbitration vis-a-vis ad hoc arbitration and to remove some practical difficulties in applicability of
the Arbitration and Conciliation (Amendment) Act, 2015, a High Level Committee (HLC) under the
Chairmanship of Justice B. H. Srikrishna, Retired Judge, Supreme Court of India, was constituted
by the Central Government, The HLC was given the mandate

to examine the effectiveness of existing arbitration mechanism by studying the functioning and
performance of Arbitral Institutions in India;

●

to devise a road map to promote institutionalized arbitration mechanisms in India;●

to evolve an effective and efficient arbitration eco-system for commercial dispute resolution
and submit a Report on suggested reforms in the statute.

●

The HLC submitted its Report on 30th July, 2017 and has recommended for amendments in the
Arbitration and Conciliation Act, 1996. The proposed amendments are as per the
recommendations of the High Level Committee.

 

****

AKT/VBA
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Read this release in: Tamil , Urdu , Telugu
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Cabinet approves the Commercial Courts, Commercial Division and Commercial Division of High
Courts (Amendment) Bill, 2018
Cabinet

Cabinet approves the Commercial Courts, Commercial
Division and Commercial Division of High Courts
(Amendment) Bill, 2018

Posted On: 07 MAR 2018 7:19PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has approved the Commercial
Courts, Commercial Division and Commercial Appellate Division of High Courts (Amendment) Bill,
2018 for introduction in the Parliament.

The Bill seeks to achieve the following objectives:

The Bill brings down the specified value of a commercial dispute to 3 Lakhs from the present
one Crore: Therefore, commercial disputes of a reasonable value can be decided by
commercial courts. This would bring down the time taken (presently 1445 days) in resolution
of commercial disputes of lesser value and thus further improve India's ranking in the Ease of
Doing Business.

●

The amendment provides for establishment of Commercial Courts at district Judge level for
the territories over which respective High Courts have ordinary original civil jurisdiction i.e in
the cities of Chennai, Delhi, Kolkata, Mumbai and State of Himachal Pradesh. The State
Governments, in such territories may by notification specify such pecuniary value of
commercial disputes to be adjudicated at the district level, which shall 'not be less than three
lakhs rupees and not more than the pecuniary jurisdiction of the district court. In the
jurisdiction of High Courts other than those exercising ordinary original jurisdiction a forum of
Appeal in commercial dispute decided by commercial courts below the level of District judge is
being provided, in the form of Commercial Appellate Courts to be at district judge level.

●

The introduction of the Pre-Institution Mediation process in cases where no urgent, interim
relief is contemplated will provide an opportunity to the parties to resolve the commercial
disputes outside the ambit of the courts through the authorities constituted under the Legal
Services Authorities Act, 1987.will also help in reinforcing investor's confidence in the
resolution of commercial disputes.

●

Insertion of new section of 21A which enables the Central Government to make rules and
procedures for PIM.

●

To give prospective effect to the amendment so as not to disturb the authority of the judicial
forum presently adjudicating the commercial disputes as per the extant provisions of the Act.

●

Background:

    With the rapid economic development there has been considerable increase in commercial
activities and consequent steep rise in number of commercial disputes at domestic and
international level. Increase of Foreign Direct Investment (FDI) and overseas commercial
transactions have further contributed to a significant increase of commercial disputes.
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With a view to address the issue faster resolution of matters relating to commercial disputes and to
create a positive image particularly among the foreign investors about the independent and
responsive Indian legal system, the Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 was enacted and commercial courts were established
at District Levels in all jurisdictions, except in the territories over which the High Courts have
original ordinary civil jurisdiction. These five High Courts i.e. the High Courts of Bombay, Delhi,
Calcutta, Madras and of Himachal Pradesh, exercise ordinary original civil jurisdiction in regard to
territories of cities of Mumbai, Delhi, Kolkata, Chennai and the territory of the State of Himachal
Pradesh respectively. In such territories of these High Courts as per proviso to sub-section (1) of
section 3 there are no commercial courts at district level and instead Commercial Divisions have
been constituted in each of these High Courts. The specified value of such commercial disputes to
be adjudicated by the Commercial Courts or the Commercial Division of High Court, as the case
may be is presently Rs. one Crore.

 

Ease of Doing Business is an index of World Bank which inter alia refers to the dispute resolution
environment in a country which facilitates the investors in deciding for setting up of and operation
of a business. This index has been created by the World Bank Group and since 2002, it has been
evaluating almost all the countries of the world. A high ease of doing business ranking means the
regulatory environment is more conducive to the starting and operation of the business. On 31st 
October, 2017, World Bank released its latest annual 'Ease of Doing Business' report for the year
2018 in which India has emerged out as one among top ten improvers and for the first time ever,
India has jumped 30 positions and reached 100th ranked country in terms of 'Ease of Doing
Business' amongst 190 countries. This manifests that India is fast adopting the best practices in
regulatory framework for Ease of Doing Business at all fronts.

****

AKT/VBA
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Cabinet approves the proposals for promulgation of
Cabinet

Cabinet approves the proposals for promulgation of

the Daman and Diu Municipalities (Amendment) Regulation,
2018;

the Dadra and Nagar Haveli Municipal Council (Amendment)
Regulation, 2018; and

the Andaman and Nicobar Islands (Municipal) Amendment
Regulation 2018

Posted On: 07 MAR 2018 7:13PM by PIB Delhi

The Union Cabinet chaired by the Prime Minister Shri Narendra Modi has approved the proposal
for promulgation of:

 

(i)          the Daman and Diu Municipalities (Amendment) Regulation, 2018;

(ii)         the Dadra and Nagar Haveli Municipal Council (Amendment) Regulation, 2018;
and

(iii)        the Andaman and Nicobar Islands (Municipal) Amendment Regulation 2018

 

Impact:

 

It will help ensure better provisions for the constitution, administration and powers of the
Municipalities in the Union Territories of Daman and Diu, Dadra and Nagar Haveli, and Andaman
& Nicobar Islands.

 

Details:

 

Provisions relating to anti-defection, constructive no confidence motion, establishment of
ombudsman etc. will be inserted in "the Daman and Diu Municipalities Regulation, 1968",

a.
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"the Dadra and Nagar Haveli Municipal Council Regulation, 2004" and "the Andaman and
Nicobar Islands (Municipal) Regulation, 1994, respectively.

 

The regulations also include other amendments like (i)replacement of term 'servant' by 'employee'
to remove colonial connotation, (ii) provisions for voting through Electronic Voting Machines, (iii)
making CCS(CCA) Rules, 1965 applicable to penalty proceedings and (iv) revision in the amount
of fines which were fixed many years back.

***
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Be responsible, Venkaiah tells MPs

Taking stock:Vice-President M. Venkaiah Naidu speaks at the valedictory session.PTI  

Referring to the Parliament proceedings last week which were washed out by protests, Vice-
President M. Venkaiah Naidu, who is the Rajya Sabha Chairman, said here on Sunday that more
than the government and the Opposition, it was the people of the country who lost out in such a
situation.

Addressing the valedictory session of the National Legislators’ Conference here, Mr. Naidu said
there was no place for banners, placards or shouting in the House.

“One week of Rajya Sabha was lost. Who is the loser? Someone in the Opposition may think the
government is a loser, the government may think the Opposition is loser. But it is the country and
the people who lose out. How much money they have spent, how much confidence they have put
in us, in our system. These disruptions will not help us,” Mr. Naidu said.

He said the inviolability of the question hour should be maintained. Mr. Naidu stressed that public
representatives must introspect on their conduct.

“We came to this House by shouting slogans, by pasting posters, by holding placards. But inside
the House, there is no place for all this,” he said.

He said parliamentarians need to be more regular to the House. “It is ironical that there are 543
members in the Lok Sabha and 245 members in the Rajya Sabha, yet sometimes you have to
press the quorum bell. Some say it is the government’s responsibility, some say it is Opposition’s
responsibility. I would say it is a joint responsibility of both,” Mr. Naidu said.

The four Cs

The Vice-President said that it was the four Cs — character, calibre, capacity and conduct — that
made a good leader.

“But some people are replacing it with three Cs — caste, community and cash. That can never be
a substitute. It may help you temporarily, but it is the four Cs and the contribution you make to
public life that will help make you the leader,” he said.

Mr. Naidu said the disruptions in Parliament had left him disturbed and disillusioned.

He asked both the Union and the State governments to increase the number of sittings of
Parliament and Assembly.
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1,765 lawmakers face criminal cases

The Centre has informed the Supreme Court that 1,765 members of Parliament and the
Assemblies have criminal cases against them.

Of a total 3,816 cases against them, 3,045 are still pending.

Uttar Pradesh tops the list with 248 legislators, Tamil Nadu comes second with 178 and then Bihar
follows with 144.

Exclusive courts

The affidavit by the Centre is its first response after the Supreme Court Bench led by Justice
Ranjan Gogoi, in November 2017, directed the setting up of special courts to try legislators
exclusively within a year.

The Centre has undertaken to set up 12 such courts.

The affidavit said that of the Rs. 78 crore allocated for setting up the courts in 11 States, Rs. 65.04
lakh was released in 2017.

The balance will be released during 2018-19. Tamil Nadu has been allotted Rs. 65 lakh for a year.

Ruling in 125 cases

Compiling information received mostly from the High Courts, the Centre said 125 cases were
decided against lawmakers in one year.

The Supreme Court had on November 1 directed the Centre to place before it details of cases
involving MPs and MLAs, as declared by the politicians at the time of filing their nominations
during the 2014 general elections.

The apex court had directed the government to frame a central scheme for setting up special
courts across the country to exclusively try criminal cases involving “political persons”.

The court is hearing a PIL plea filed by Supreme Court advocate Ashwini Upadhyay who has
sought a lifetime ban on convicted politicians to cleanse politics of criminality and corruption.
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Bifurcation and blame: on granting Special Category Status to States

The bifurcation of Andhra Pradesh by the United Progressive Alliance (UPA) government has left
a troubled legacy. The then Prime Minister Manmohan Singh’s statement of six paragraphs in
Parliament on February 20, 2014 contained the promise of according special category status to
the successor State of Andhra Pradesh. This has stirred up a hornets’ nest, with both the ruling
party and the Opposition in the Andhra Pradesh Assembly upping their ante and demanding that
the Union government honour the commitment. Union Finance Minister Arun Jaitley has pleaded
inability and has instead agreed to give a generous package. He has placed the blame at the door
of the Fourteenth Finance Commission (FFC). This is not the first time that the Commission has
been blamed for special category status not being given. There were newspaper reports about
Venkaiah Naidu, when he was Union Minister for Urban Development, also blaming the FFC for
the Union government’s inability to accord special category status. In fact, the circular on the
special package issued in September 2016 stated, “Following the recommendations of the 14th
Finance Commission, the class of special category states ceases to exist.”

Reading the report

To be sure, the terms of reference of the FFC did not require it to deal with the categorisation of
States into the “special category” and “non-special category”. Therefore, it was not required to
make any recommendation on the issue. Nor is the classification of States into general and special
categories the creation of the Constitution and therefore, the Finance Commission, which was
formed under Article 280 of the Constitution, has no business to make any recommendations on
the issue. Did it really make such a recommendation as alleged, or has the FFC simply been
made a fall guy as it no longer exists?

A careful reading of the report shows that it came nowhere near making any recommendation
relating to special categorisation. The principal task of the Finance Commission is to assess the
revenue and cost disabilities of the States and make recommendations to offset these disabilities
through tax devolution and grants so that all the States are enabled to provide comparable levels
of services at comparable revenue effort. The only reference to categorisation was where the
report stated, “We did not make a distinction between special and general category states in
determining our norms and recommendations. We believe that while there are certain common
factors that impact cost disability and fiscal capacity of States, there exist circumstances that are
unique to individual States. Our endeavour has been to take a comprehensive view of these
commonalities and special characteristics of individual States while making our assessment and
recommendations. In our assessment of State resources, we have taken into account the
disabilities arising from constraints unique to each State to arrive at expenditure requirements...”
(Para 2.29).

The point is that the FFC did not make any recommendation to the President on whether or not it
should accord special category status. The terms of reference of the Commission did not require it
to address this issue and therefore the Commission was not concerned about it. Indeed, there
were demands from special category States that different norms should be used for assessing
their revenue capacity and expenditure needs since they do not have a broad enough tax base
and have severe cost disabilities. It is in regard to this that the Commission clarified that it would
use a uniform yardstick and assess the revenue capacity and expenditure needs, and in doing so,
take into account State-specific problems. With regard to the bifurcation of Andhra Pradesh, the
Commission simply stated, “The Commission shall also take into account the resources available
to the successor or reorganised States on reorganisation of the State of Andhra Pradesh in
accordance with the Andhra Pradesh Reorganisation Act, 2014 (6 of 2014) and the Ministry of
Home Affairs notification number S.O. 655 (E) dated 4th March, 2014 and make
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recommendations, for successor or reorganised States, on matters under reference in this
notification” (Para 1.3). Thus, the additional terms of reference too did not require the FFC to dwell
on the issue, nor did the FFC do so.

In fact, the Constitution or the Finance Commissions have had nothing to do with asymmetric
arrangements created under the so-called special category status. The status was accorded to
some States by the National Development Council on the recommendation of the erstwhile
Planning Commission on the basis of five important criteria, namely, hilly and difficult terrain; low
population density and/or sizeable share of tribal population; strategic location along borders with
neighbouring countries; economic and infrastructural backwardness; and non-viable nature of
State finances. The Finance Commissions have had no role in either specifying the criteria or
making recommendations for admission to special category status.

An executive decision

I have not gone into the larger question of desirability of providing asymmetric arrangements
among the States on discretionary grounds. There are asymmetric arrangements laid down in the
Constitution, such as Article 370 for Jammu and Kashmir, and in Articles 371A to H for the States
in the Northeast, and even these are under the “temporary, transitional and special provisions”
(Part XXI). Asymmetric arrangements on discretionary and political grounds will only weaken the
fabric of federalism. Unfortunately, in this, all ruling political parties are guilty of misdemeanour.

Thus, nowhere has the FFC referred to the issue of desirability or of according special category
status in its report. Therefore, attributing blame to the FFC for the inability to accord special
category status is clearly misleading. The decision to give and not accord special category status
in the past was taken by the erstwhile National Development Council on the recommendation of
the Planning Commission based on aforementioned factors and this was entirely an executive
decision. Neither the Constitution nor the FFC have had anything to do with this.

M. Govinda Rao was a member of the 14th Finance Commission. At present, he is an Emeritus
Professor, National Institute of Public Finance and Policy. Views are personal
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Under a humane Constitution

Last week, in Common Cause v. Union of India, the Supreme Court ruled that every individual has
the right to die with dignity. It upheld the practice of passive euthanasia — the removal of life-
support mechanisms from persons who, for the most part, have slipped into a persistent
vegetative state in order to allow them to die in the natural course of things — and laid down a set
of detailed procedural guidelines to facilitate this process. These include “advance directives” and
“living wills”, which are instructions issued by a person specifying what should be done to her in
the event of a terminal illness, and who will decide if she herself is incapacitated from giving or
withholding consent. The court also addressed situations where a patient was terminally ill, but
had not issued an advance directive. In such situations it held that the consent of the patient’s
close family, subject to the supervision of and concurrence by trained medical personnel, would
substitute for the advance directive.

A number of terms have been invoked to identify the case. It has been called the “living wills
case”, the “passive euthanasia case”, the “right to die with dignity case”, or even simply the
“euthanasia case”. While all these descriptors are accurate, there is, however, a more
fundamental principle that unites the four separate and detailed opinions (spanning 538 pages) in
Common Cause. Each of the four opinions — authored by Chief Justice Dipak Misra, and Justices
A.K. Sikri, D.Y. Chandrachud, and Ashok Bhushan — are organised around the constitutional
values of personal autonomy, bodily integrity and human dignity. And these values, in turn, are
expressed in the language of an individual’s choice to receive or decline medical intervention or
medical treatment.

Last year, in its privacy judgment, the Supreme Court affirmed that the ideas of self-determination
and the right of the individual to make fundamental choices about how to use her body are at the
heart of the Constitution. Common Cause represents the first important application of these
general principles to a concrete situation. In framing the issue in terms of the individual’s choice to
reject medical intervention, the court articulated an important insight: we live in a world where we
are constantly subjected to all kinds of invasive processes, procedures, and systems. In Common
Cause, the context was that of medical intervention. Medical intervention, however, is only one
offshoot of a world that is now defined and constituted by technology. Systems of technology are
embedded in the very fabric of our lives, from something as basic as the phone that helps us find
our way in an unfamiliar city, to the more complex architectures that are now used worldwide for
large-scale governance and administration.

Consequently, if the right to privacy, self-determination and choice means anything in the age of
technology, it surely means this: individuals have the right to engage with technological systems
on their own terms, the right to opt into or opt out of such systems without suffering for it, and the
right not to be subjected to technological intervention without being given meaningful choice. Let
us call this the principle of technological self-determination: or the right of every individual to
determine how, on what terms, and to what extent, she will engage with technological systems.
This, of course, is closely related to the question of the relationship between technology and
human empowerment; as the Chief Justice correctly put the point in his lead judgment, when
discussing the issue of leaving life-support systems on in the hope that a cure might be found
some day, “should [the individual] be ‘guinea pig’ for some kind of experiment?”

The link between the constitutional values of choice and self-determination, and the concrete issue
of the engagement between the individual and technological systems (in the context of medical
intervention) was explained by all the judges. The Chief Justice noted that “the recognition of the
freedom of competent adults to make choices about their medical care necessarily encompasses
recognition of the right to make choices since individual free choice and self-determination are
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themselves fundamental constituents of life.” Justice Sikri observed that “dignity implies, apart
from a right to life enjoyment of right to be free of physical interference.” Justice Chandrachud took
the insight one step further, when he wrote that “the right not to accept medical treatment is
essential to liberty. Medical treatment cannot be thrust upon an individual, however, it may have
been conceived in the interest of the individual.” The last sentence is crucial, because the most
common justification offered in support of invasive technological intervention is precisely that it is
only for the benefit of the people that it targets. As Justice Chandrachud recognised, however,
such arguments cannot override human freedom and human choice. And Justice Bhushan
concluded by holding emphatically that the principles of autonomy, bodily integrity, and human
dignity “enable an adult human being of conscious mind to take decision regarding extent and
manner of taking medical treatment.”

Common Cause, therefore, is an emphatic recognition of the basic principle that, in today’s world,
individuals must be empowered to engage with technological systems on their own terms. Under
the Constitution, the state cannot subject individuals to technological intervention without their
consent, and indeed — as Justice Chandrachud noted in the privacy judgment — must take active
steps to facilitate the ability of individuals to engage with such systems as citizens, and not as
subjects. Just like the Constitution marks a turn from a culture of authority to a culture of
justification, where every decision taken by persons in authority must be justified to the people, so
must the principle of justification be applied to the engagement between individuals and
technological systems. And at the heart of that engagement must be the principles of self-
determination and choice. Common Cause marks the first important judicial endorsement of those
principles in the privacy era. And if the court continues to apply it in the cases that will inevitably
come before it in the coming months and years, Common Cause might be remembered (as
indicated above) as the first formulation of a core constitutional principle for the 21st century: the
principle of technological self-determination.

As a final point, it must be noted that the court — speaking through the Chief Justice — laid down
detailed procedures for the implementation of the advance directives. These safeguards are quasi-
legislative in nature, and the court justified them by citing the famous Vishaka judgment, which had
held that when there is a legislative vacuum, the court can step in and fill the gap until a law
comes into force. That principle, however, may merit some reconsideration, because even with the
best of motives, it involves the court stepping into the legislative sphere.

One possibility might be to consider a constitutional device used in South Africa: the suspended
declaration of invalidity. The Constitutional Court of South Africa is empowered to declare a legal
provision unconstitutional, but also give the legislature some breathing space to remedy the defect
before the judgment actually comes into force. Similarly, in cases where the Indian Supreme Court
finds a legislative vacuum, it could (like it has done in Common Cause) issue guidelines, but
suspend their operation for a period of a few months, giving Parliament an opportunity to consider
the guidelines, and take action. If, then, Parliament fails to take action, it could be presumed to
have tacitly endorsed the court’s guidelines, and they could then acquire legal force. Such a model
would promote dialogue between the different branches of government, and strengthen the court’s
legitimacy and competence to act in difficult cases of this kind.

Gautam Bhatia is a Delhi-based lawyer
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SC upholds passive euthanasia

The court described the exact stage at which suffering robs a dying person of his dignity.

“A state where the treating physicians and the family members know fully well that the treatment is
administered only to procrastinate the continuum of breath and the patient is not even aware that
he is breathing,” Chief Justice Misra wrote.

Justice Chandrachud said modern medical science should balance its quest to prolong life with the
task of ensuring “quality of life.” One is meaningless without the other, he added.

The court distinguished passive euthanasia from suicide and active euthanasia. It called passive
euthanasia as a “mere acceleration of the inevitable conclusion.” Active euthanasia, the court
concluded, is unlawful. Suicide involves “overt acts” which culminates in an unnatural death. A
valid ‘Living Will’ facilitates passive euthanasia. A failure to legally recognise an advance medical
directive inconveniences the “right to smoothen the dying process”, the court reasoned. In cases
of terminally ill or permanently vegetative state patients, where there is no hope for revival, priority
should be given to the Living Wills and the right of self-determination.

Societal pressure

The court referred to how societal pressure and fear of criminal liability by relatives and medical
doctors had led to suffering and undignified deaths.

Chief Justice Misra said this judgment “clears the maze.” By removing the social stigma against
passive euthanasia and legalising it, the court has put humaneness on a high pedestal, he
observed.
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Bring in greater transparency, ethical corporate behavior and enhanced accountability into our
corporate governance system: Vice President
Vice President's Secretariat

Bring in greater transparency, ethical corporate behavior
and enhanced accountability into our corporate governance
system: Vice President

Development is meaningless unless it incorporates the
needs of the farming sector;

Vice President suggests measures to improve farmers’
income;

Inaugurates 58th National Cost Convention of Institute of
Cost Accountants of India

Posted On: 16 MAR 2018 11:43AM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that bring-in greater transparency,
ethical corporate behavior and enhanced accountability into our corporate governance system. He
was addressing the inaugural session of the 58th National Cost Convention of Institute of Cost
Accountants of India, here today. The Minister of State for Law & Justice and Corporate Affairs,
Shri P.P. Chaudhary and other dignitaries were present on the occasion.

 

The Vice President said that no true development can be said to be meaningful unless it
incorporates the needs of the farming sector. He suggested six possible drivers of income for
farmers’ growth, stating that sincere implementation of such measures would double farmers’
income by 2022:

 

Diversification of farm activities towards high-value crops and enterprises.1.
Improving irrigation facilities to double productivity.2.
Better price realization for farmers through competitive markets, value chains and improved
linkage between field and fork.

3.

Improvement in the terms of trade for agriculture.4.
Technology up gradation.5.
Shifting cultivators from farming to non-farm occupations. 6.

 

The Vice President said that government of India is taking measures to double their income by
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2022 adding that food security is one of India’s top policy priorities and doubling of farmers’ real
income is the need of the hour. He further said that talking about the role of professional bodies
like ICAI must be in the forefront in the fight against fraud and corruption. You can help bring in
greater transparency, ethical corporate behavior and enhanced accountability into our corporate
governance system, he added.

 

The Vice President called on CMA professionals can expedite FDI by effective valuation of assets,
liabilities, stocks, properties to facilitate investors to make the right financial decisions and fulfill
regulatory obligations. Introduction of GST and the inclusion of anti-profiteering clause in the act,
made it mandatory to pass on the benefit of tax reduction or input tax credit to the final customer,
he added.

 

The Vice President said that India is currently reviewing and simplifying laws and procedures and
the ease of doing business index has become a popular tool for governments to show that they
offer a favorable investment climate for private businessmen. He further said that goal of the youth
should be to achieve excellence in their chosen fields and everyone’s aim and goal over the next
five years should be to usher in the positive changes that make India an inspiration for other
countries. The year 2022 is truly significant as it happens to be the 75th anniversary of India’s
independence, he added.

 

Following is the text of Vice President’s address:

 

“I have immense pleasure to inaugurate the 58th National Cost Convention of the Institute of Cost
Accountants of India. I was more than keen to be present here and interact with all of you as the
theme “New India 2022: from Intent to Action” is close to my heart.

 

It is indeed the right theme as the time has come for building a New and Resurgent India that will
take its legitimate place in the comity of nations as a thriving democracy with strong pluralistic
foundations.  

 

I am happy that the Institute has taken cognizance of the fact that its professionals need to partner
in this pioneering nation-building activity by sensitizing and mobilizing the people to work towards
realizing the “Vision - New India 2022”.

 

Friends, as you all are aware, Indian economy has become one of the largest fast economies in
the world and is moving in the right trajectory. It is projected to become the third largest economy
in the world in the next 10-15 years. However, we all should collectively ensure that there are no
hurdles or bottlenecks that pullback the country’s onward march. We need to work relentlessly to
eliminate illiteracy, gender discrimination, religious fundamentalism and other social evils. We
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need to make our governance systems even more robust, transparent, citizen-centric and
investment-friendly. We have to ensure that the growth is inclusive so that the fruits of
development reach all.

 

As a matter of fact, the country is blessed with a predominantly young population and the most
pressing need is to convert this youth force into a highly skilled and employable human resource
to achieve what is commonly described as “the demographic dividend”. 

 

The goal of the youth should be to achieve excellence in their chosen fields. Everyone’s aim and
goal over the next five years should be to usher in the positive changes that make India an
inspiration for other countries. The year 2022 is truly significant as it happens to be the 75th

anniversary of India’s independence.

 

As you all know, the government has launched various initiatives like Make in India, Digital India
and Skill India to improve the country’s economy. Greater thrust is being given for the growth of
crucial sectors like power, railways, infrastructure, rural and urban development. FDI has been
allowed in many sectors and at the same time, measures were being taken to improve the lot of
farmers and double their income by 2022.

 

Food security is one of India’s top policy priorities and doubling of farmers’ real income is the need
of the hour. No true development can be said to be meaningful unless it incorporates the needs of
the farming sector.

 

It is important to look at the possible drivers of income growth for farmers. The first source is
diversification of farm activities towards high-value crops and enterprises. National-level data
reveals that shifting to high-value crops can quadruple income from the same piece of land. The
second source is irrigation, which can double productivity. The third source is better price
realization for farmers through competitive markets, value chains and improved linkage between
field and fork. The fourth source is an improvement in the terms of trade for agriculture. The fifth
source is technology upgradation. Another important source is the shift of cultivators from farming
to non-farm occupations.  In conclusion, if the above-mentioned six measures are implemented
sincerely at the state-level, then farmers’ income can be doubled by 2022-23 in most of the states.

I hope CMA professionals would discuss the issues confronting agriculture sector and articulate a
proper roadmap with timelines to achieve the goal of doubling farmers’ income by 2022.

 

Sisters and Brothers,

 

India is currently reviewing and simplifying laws and procedures. It is targeting 90 measures
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including quicker construction permits and simpler registration of new companies to achieve a
higher ranking in the World Bank’s annual listing of Ease of Doing Business. The ease of doing
business index has become a popular tool for governments to show that they offer a favorable
investment climate for private businessmen. All of you have an important role to play in the years
to come.

 

CMA professionals can expedite FDI by effective valuation of assets/liabilities/stocks/properties to
facilitate investors to make the right financial decisions and fulfill regulatory obligations.

 

The IBC Code is a revolutionary step as it proposes to transform the credit market in India, which
hitherto was malfunctioning due to various problems and malpractices. The benefits of Insolvency
& Bankruptcy Code will help in improving stressed assets easily and speedily, thereby, enabling
the higher flow of capital in economy.

 

With the introduction of GST and the inclusion of anti-profiteering clause in the act, it has become
mandatory to pass on the benefit of tax reduction or input tax credit to the final customer.

 

The anti-profiteering rules provide for setting up committees in each state and also a standing
committee for verification of data for assessing the impact of GST. The Cost Accountants are
empowered for providing such assistance to the Authority which will enhance in decision making.

 

I appreciate the role played by the Institute of Cost Accountants of India in the industrial and
economic growth of the country. The Institute is the only recognised statutory professional
organisation and licensing body in India specialising exclusively in Cost and Management
Accountancy.

 

I am aware that the Institute has been at the forefront in remodelling business models for more
effective and robust functioning of the Indian economy. The CMAs contribution to the Indian
economy is immense as they are trained to be cost competitive, utilize available resources in an
efficient and cost-effective manner leading to cost control and cost reduction.

 

I am happy that the technical sessions at the convention are focusing on the changing dynamics of
the corporate regime for realigning with the New India concept. Topics like ‘Ease of Doing
Business- Contribution of CMAs’, ‘Insolvency and Bankruptcy Code-CMAs Reviving Businesses’,
Indian Railways- CMA as Game Changer’, ‘Valuation: A New Perspective’ and ‘Challenges in
Doubling Indian Farmers’ Income- Role of CMAs’, ‘Anti Profiteering: An Opportunity for CMAs’
reflect how the corporate sector is reorienting itself to the changing environment.
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Finally, I would like to conclude by asking professional bodies like yours to be in the forefront in
the fight against fraud and corruption. It is disturbing to note that in some of the recent scams the
role of a few chartered accountants came to light. Wrongdoing by even a few will bring bad name
to the profession.

 

You have the onerous responsibility to examine proposals and assess the costs and assist the
decision-makers to take informed decisions. Your professional expertise must constantly be
enhanced by learning from the best practices within and outside India. You can help bring in
greater transparency, ethical corporate behavior and enhanced accountability into our corporate
governance system.

 

I once again congratulate the Institute for organizing this national event of immense importance
and convey my best wishes for the success of all your endeavours.

 

JAI HIND!”

***

AKT/BK/RK

 

(Release ID: 1524755) Visitor Counter : 530
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Implementation of Food Safety and Standards Act, 2006
Report Summaries

Implementation of Food Safety
and Standards Act, 2006

    Download Document

  Report Summary  (636 KB)

      (1071 KB)

The Comptroller and Auditor General of India (CAG) released an audit report on the
‘Implementation of Food Safety and Standards Act, 2006’ on December 19, 2017.  The Food
Safety and Standards Act, 2006 was enacted to: (i) consolidate multiple laws in the country
relating to food safety, (ii) establish a single point reference system, (iii) establish the Food
Safety and Standards Authority of India (FSSAI).  FSSAI formulates standards for food and
regulates their manufacture, storage, and distribution, among others. 

●

The audit on food safety was undertaken to assess the performance of the Ministry of Health
and Family Welfare, FSSAI, and the food authorities (responsible for the enforcement of the
rules and regulations notified by FSSAI) in ten states.  The key findings and
recommendations of the CAG are as follows:

●

Regulatory and administrative framework:  The CAG noted that even after more than a
decade of the enactment of the Act, the Ministry and FSSAI are yet to frame regulations
governing various procedures and mechanisms as stated in the Act.  Further, the FSSAI has
been unable to identify areas for which standards are yet to be formulated or revised.  The
Report also noted that there is no clarity on the reasons underlying the identification of food
products that were standardised ahead of others.  In this context, for some food categories,
the CAG observed that FSSAI entrusted the task of suggesting revision of standards to
representatives of the food business operators, whose opinions may be biased.  Further,
some regulations and standards have been notified by FSSAI without considering the
comments of stakeholders and the approval of the Ministry.

●

In light of this, the CAG recommended that the FSSAI must expedite the notification of
regulations on all the areas that have been specified in the Act.  Further, it must frame
standard operating procedures on the formulation and review of standards, and ensure that
these are adhered to.

●

Licensing and enforcement:  Under the Act, no person can commence or carry on any food
business without obtaining a license.  The CAG noted that licenses were issued on the basis
of incomplete documents in more than 50% of cases checked during the audit.  It also noted
that FSSAI has failed to ensure that the customs authorities do not let unsafe foods enter the
country.  It recommended that FSSAI ensure all licenses issued under the earlier system of
product approvals are reviewed, and licenses cancelled and reissued as required under the
present procedure of product approvals.

●

Further, FSSAI and state food safety authorities did not conduct a survey for the enforcement
and administration of the Act.  FSSAI also does not have any database on food businesses. 
In this context, the CAG recommended FSSAI and state food authorities must conduct
surveys of food business activity under their jurisdiction. 

●

Status of food laboratories:  The CAG observed low quality of the food laboratories (used
for testing food samples by FSSAI and state food safety authorities).  It found that 65 out of

●
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the 72 state food laboratories do not possess National Accreditation Board for Testing and
Calibration Laboratories accreditation.  Further, the FSSAI does not maintain data on
whether all the notified food laboratories have qualified food analysts.  Food analysts are
required to undertake analysis of food samples.  Further, the shortage of functional food
testing equipment in state food laboratories resulted in deficient testing of food samples. 
Audit check of certain state laboratories revealed that they lacked facilities to test many
essential parameters like microbiological, pesticide, and heavy metal contamination.
Human resources:  The Committee observed that the Ministry and the FSSAI have failed to
frame the recruitment regulations even after a decade of the enactment of the Act.  This has
resulted in acute shortage of staff at various levels which affects food safety measures
across the states.  In light of this, the CAG recommended that the Ministry and FSSAI must
take steps to notify the recruitment regulations and fill up the vacancies. 

●

The CAG also observed that contractual employees were performing routine functions,
defeating the intention of appointing contractual employees only for specific tasks of defined
duration.  It recommended reviewing the engagement of all such contractual employees
appointed by FSSAI.

●
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1,680 cases of custodial deaths registered by NHRC in 10 months

Nearly 1,680 cases of custodial deaths were registered by the National Human Rights
Commission (NHRC) in the last 10 months in the country, the Lok Sabha was informed on
Wednesday. Union Minister of State for Home Hansraj Gangaram Ahir said 1,530 deaths in
judicial custody and 144 under police custody were registered.PTI
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Cabinet approves MoU between India and Zambia in the field of Judicial Cooperation
Cabinet

Cabinet approves MoU between India and Zambia in the field
of Judicial Cooperation

Posted On: 28 MAR 2018 7:55PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has approved the signing of the
Memorandum of Understanding (MoU) between India and Zambia in the field of Judicial
Cooperation.

 During recent years, social, cultural and commercial relations between India and Zambia have
developed in the positive direction. Signing of an agreement on cooperation in the field of justice
will further enhance good relations between the two countries and add new dimensions in the field
of judicial reforms.

****

AKT/VBA
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Steps needed to improve collegium system, says SC

Urgent measures are required to improve the collegium system of appointment of judges,
including the setting up of an independent secretariat, the Supreme Court highlighted in a
judgment on Wednesday.

The apex court said “corrective measures” needed to be taken against “post-appointment conduct
or inadequate performance or failure to uphold righteous conduct” by sitting judges.

A Bench of Justices A.K. Goel and Rohinton F. Nariman said the improvements contemplated by
the five-judge NJAC Bench, in December 2015, in the collegium system had not “seen the light of
the day”. The court ordered that the Centre should ensure that the new memorandum of
procedure brought about the improvements recommended by the NJAC Bench.

The apex court highlighted how various High Courts remained without permanent Chief Justices.
The Law Ministry website shows that seven High Courts have been making do with Acting Chief
Justices for months on end. Justice Goel, who authored the verdict, said Acting Chief Justices
were meant only as a temporary measure before a permanent Chief Justice is appointed.

The judgment points out how High Court Chief Justices are appointed for a few days before they
retire, serving no purpose to the cause of justice delivery. The court stressed the need for a “full-
time”and independent body of experts to help in the appointment process.

“A full-time body consistent with independence of judiciary appears to be immediate need for the
system. Absence thereof contributes to denial of justice,” the judgment observed.
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The need for ‘special’ attention

Last December, the Supreme Court greenlit the Centre’s proposal to set up 12 fast-track courts to
adjudicate and speedily dispose of 1,581 cases against Members of Parliament and Legislative
Assemblies. Apart from uncertainties about the adequacy of such a measure, a more glaring issue
is that the order conflates two distinct judicial features by using them interchangeably: special
courts and fast-track courts.

Special courts, which have existed in the subordinate judiciary since before Independence, are set
up under a statute meant to address specific disputes falling within that statute. Over 25 special
courts were set up between 1950 and 2015 through various Central and State legislations.
However, despite being an old means of addressing the specificities of certain statutes and judicial
backlog, there seems to be little if any evaluation of how this system works. Nearly four decades
ago, a Bench of the Supreme Court gave its judgment in a decision, titled In Re: The Special
Courts Bill, 1978 (Special Courts Case), pertaining to special courts and meant to deal with
excesses during the Emergency. Here, the court opined on the constitutionality of and the
legislative competence with which Parliament could establish special courts. Based on the
discussion on special courts in the judgment, a prima facie definition of a special court can be: A
Court which was established under a statute, to deal with special types of cases under a
shortened and simplified procedure. 

Fast track courts were the result of recommendations made by the 11th Finance Commission
which advised the creation of 1,734 such courts to deal with the judicial backlog. They were
actualised though an executive scheme (as opposed to a statute of the legislature) and were
meant to be set up by State governments in consultation with the respective high courts. Though
meant to be wound up in 2005, the scheme was extended till 2011. Since then, six such courts
have been set up in Delhi to take up rape cases.

Inconsistent drafting

While there is sufficient discussion around fast track courts and tribunals, the same cannot be said
about special courts. This vacuum in research and analysis with respect to special courts has led
to inconsistencies in legislation and operation. While opinions may differ anecdotally, there is no
doubt that this is best demonstrated by Parliament. A look at 28 pieces of Central legislation such
as the Special Criminal Courts (Jurisdiction) Act, 1950 to the Prevention of Money Laundering
(Amendment) Act, 2012 leaves one with a dizzying set of varied provisions to enact such courts.
The Special Courts case clearly uses the phrase “established under statute”, which, in most
cases, should imply the creation or establishment of a new court. However, all of two statutes use
the term “establish”, while four use “constitute”, two use “create”, eight use “designate”, two use
“notify”, and one uses “appoint”. Even the Protection of Children from Sexual Offences Act, 2012
uses the words “establish” and “designate” in different places. The unifying thread in these
statutes is that these terms have not been defined or procedurally explained. For States and high
courts, this leads to ambiguities in operation in setting up such courts. For example, do they
require new buildings? Should more judicial officers be hired? If a judge is designated under a
special statute, should those matters be added to or replace her roster? This could create
confusion with respect to appointments, budgetary allocation, infrastructure, and listing practices.

What purpose do these courts serve? On a secondary level, 13 pieces of legislation state that the
government “may” set up special courts, while 15 say the government “shall”. However, going by
the definition, the answer as to whether a law requires a special court or not is a binary: yes or no.
In such a situation, leaving options such as “may”, add to the ambiguities. It is also unclear what
the legislature intends to accomplish by creating special courts. For instance, there seem to be
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more special courts under the Prevention of Corruption Act, 1988 as compared to the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 despite data showing the
former having a tenth of the number of registered cases as the latter (2015). This points to unclear
legislative intent while drafting such provisions. If a special court is meant to address the volume of
cases under a statute, then why use “may” as the enabling provision instead of “shall”? When
combined with the question of how exactly such courts must be set up, a range of possibilities
confront the judiciary and the government, with little to no clarity on how these decisions are
made.

The status quo

Apart from the Supreme Court addressing their constitutional status, policy questions pertaining to
the need and efficiency of special courts have seldom been analysed. As of October 2017, as
many as 71 out of Delhi’s 441 judges in civil and sessions court (or 17% of Delhi’s subordinate
judiciary) were designated as special courts under 12 statutes. More recently, the Trafficking of
Persons (Prevention, Protection and Rehabilitation) Bill, 2016 drafts contain a provision for special
courts. Therefore, special courts continue to be ubiquitous, despite being under-analysed.

There are over 2.8 crore cases in the subordinate judiciary, which is the most out of the three tiers
of the judiciary — subordinate, high courts and the Supreme Court. Parameters such as the
frequency and number of effective hearings and calculating the number of pending cases need to
be developed to study the workings of special courts. Without such inquiries, their number
continues to grow. Both organs of state continue to believe that special courts are a panacea for
judicial efficiency, despite there being virtually no evidence to support this assumption. Finally, it is
important to ask questions and determine whether or not this special courts system is in fact
helpful in addressing the judicial backlog.

Arijeet Ghosh and Raunaq Chandrashekar are Research Fellows with the Judicial Reforms
Initiative at the Vidhi Centre for Legal Policy. With inputs from Neha Singhal, Senior Resident
Fellow, Vidhi Centre for Legal Policy

 

The India-Japan economic relationship remains underwhelming in relation to strategic ties
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Indian Corporate Sector has to Reform, Perform and Transform to benefit country and people:
Vice President
Vice President's Secretariat

Indian Corporate Sector has to Reform, Perform and
Transform to benefit country and people: Vice President

Corporate Social Responsibility norm is a laudable initiative

Presents Mint’s Corporate Strategy Awards

Posted On: 23 MAR 2018 9:04PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that Indian corporates need to
Reform, Perform and Transform so that they can open up new vistas of global opportunities which
would in turn benefit our country and its people. He was addressing the gathering after giving
away the Mint’s Corporate Strategy Awards, in Mumbai today. The Governor of Maharashtra, Shri
C. Vidyasagar Rao, the Minister for Water Resources, Maharashtra, Prof. Ram Shankar Shinde
and other dignitaries were present on the occasion.

 

The Vice President said that it is good to know that corporate and media are converging with the
larger aim of furthering the cause of the drivers of the economy. He further said that Corporate
Governance is one key element in improving economic efficiency and growth as well as enhancing
investor’s confidence. From the Kautilya of the ancient Mauryan Kingdom to the modern corporate
empires, the issues of governance have always engaged the attention of the rulers and other
stakeholders, he added.

 

The Vice President said that in recent times, corporate governance in India has been in the news
for reasons more negative than the positive ones. He further said that these episodes in his view
are a kind of churning from which all the stakeholders of corporate governance need to draw right
lessons for transforming our corporate governance norms at par with the best in the world. This is
the need of the hour when we as a nation are keen to draw out the best of our economic might
given its acknowledged potential.

 

The Vice President said that adherence to good corporate governance practices will help
companies improve the confidence of domestic investors, reduce the cost of capital, enable good
functioning of financial markets and ultimately induce more stable sources of finance. He further
said that shareholders, Board of Directors and managements are the key constituents of corporate
governance. The three major aspects of corporate governance are accountability, transparency
and equal treatment of all shareholders, he added.
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Following is the text of Vice President's address:

 

" I am delighted to be amidst you to present Mint’s Corporate Strategy Awards. I congratulate the
winners, who have been selected by a distinguished jury. 

 

It is good to know that corporate and media are converging with the larger aim of furthering the
cause of the drivers of the economy.

 

I am pleased to know that this evening’s The Mint Corporate Strategy Awards - 2018 are a result
of a year- long preparatory work based on an elaborate methodology for identifying the most
qualified winner companies in the four categories namely – Classical, Adaptive, Shaping and
Renewal. Before I venture to share my thoughts on the issues of corporate governance, I
wholeheartedly compliment the winners of these Awards and also The Mint for their commendable
initiative.

 

Following liberalization and initiation of various reforms, the role of the corporate and the private
sector has expanded significantly in India. The private sector is contributing immensely to the
growth of Indian economy, which has become the fastest growing economy and well poised to
achieve a GDP growth rate of 7.3 per cent in 2018-19.

 

While observing that the economy saw a ‘temporary dip’ in the last two quarters of 2016-17 and
the first quarter of 2017-18 due to demonetization and disruptions relating to implementation of
GST, the World Bank said the economic activity began to stabilize since August last year and
expected to clock a growth rate of 6.7 per cent  this year.

 

 With, India’s macro-economic fundamentals remaining robust, the country ranks among the top
two emerging market performers in the FDI Confidence Index. UNCTAD too rated India as one of
the world’s favourite FDI destinations.

 

With India turning into an attractive destination for foreign investments and the government’s push
to the manufacturing sector through ‘Make in India’ programme, it is believed that this sector has
the potential to reach US$ one trillion by 2025.

 

As the global economy is looking up, India should take advantage of the global conditions to
further spur the growth. 
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With over 58 per cent of rural households dependent on agriculture, the government has taken
many initiatives with a view to doubling the income of farmers by 2022. One of the biggest
challenges is to bridge the urban-rural divide and I feel the corporate sector should play a bigger
role in closing this gap, particularly in education, health and skill development sectors.

 

While liberalization, digital revolution and reforms like ease of approvals and ease of doing
business seek to cut down red tape and help promote growth of the corporate sector, ironically
some unscrupulous individuals and companies are trying to misuse the system and indulge in
fraudulent practices. Of course, some dishonest officials also collude and become party to such
unethical practices.

 

Corporate Governance is one key element in improving economic efficiency and growth as well as
enhancing investor’s confidence. Corporate governance involves a set of relationship between a
company’s management, its board, its shareholders and other stakeholders.   Good corporate
governance should provide proper incentives for the board and management to pursue objectives
that are in the interests of the economy and its shareholders and should facilitate effective
monitoring. Effective corporate governance system, within an individual company and across an
economy as a whole, helps to provide a degree of confidence that is necessary for proper
functioning of a market economy.

 

Corporate governance is only part of the larger economic context in which firms operate that
includes, macro-economic policies and the degree of competition in product and markets. It also
depends on the legal, regulatory and institutional environment. In addition, factors such as
business ethics and corporate awareness of the environmental and societal interest of the
communities in which a company operate can also have an impact on its regulation and its long-
term success. 

 

From the Kautilya of the ancient Mauryan Kingdom to the modern corporate empires,  the issues
of governance have always engaged the attention of the rulers and other stakeholders. Kautilya
believed that the happiness of the King depends on the happiness of the people. He propounded
that the King and his ministers must follow a strict code of discipline and always act in the best
interest of their subjects.  In the present corporate world we know who are the kings, their
ministers and the ultimate subjects. What follows from Kautilya’s analogy is that all of them shall
follow certain discipline and be guided by the interests of the shareholders.

 

At the time of Independence, India had an operational market, an active manufacturing sector and
a host of well developed British derived corporate practices. From 1947-91, we pursued socialist
industrial and commercial policies like banks nationalisation to make the state the primary provider
of debt and equity capital for private enterprises. The post 1991 general economic liberalisation
marked the beginning of the emphasis on corporate governance norms.  This was catalysed
primarily by the growing need for the capital by the companies and the formation of SEBI.

 



cr
ac

kIA
S.co

m
crackIAS.com

Though corporate governance norms are essential to the proper working of a company, it took us
a fair amount of time to bring it to the forefront of the policy agenda. These corporate governance
norms kept evolving ever since the Confederation of the Indian industry (CII) first came out with
the Desirable Corporate Governance : A Code in 1998. Subsequently, the Birla Committee, the
Naresh Chandra  Committee, the Narayan Murthy Committee, Dr. J. J. Irani Committee, etc. 
made several recommendations resulting in the evolution of corporate governance norms as they
are today. Incorporation of Clause 49 of the Listing Agreement of the Stock Exchanges by the
SEBI based on the recommendations of the Birla Committee  is considered a landmark reform  in
corporate governance. The coming into being of the Companies Act, 2013, is the latest in this
process of evolution of corporate governance norms dealing with the relationship among the
shareholders, the Board of Directors and the management.

 

 In recent times, corporate governance in India has been in the news for reasons more negative
than the positive ones. These episodes in my view are a kind of churning from which all the
stakeholders of corporate governance need to draw right lessons for transforming our corporate
governance norms at par with the best in the world. This is the need of the hour when we as a
nation are keen to draw out the best of our economic might given its acknowledged potential.

 

The degree to which corporations are wedded to the basic principles of good corporate
governance is an increasingly important factor for investment decisions. Of particular relevance is
the relation between corporate governance practices and the increasingly international character
of investment. International flows of capital enable companies to access financing from a much
larger pool of investors. If the countries  are to reap the full benefits of global capital market and if
they are to attract long-term capital, corporate governance arrangements must be credible, well
understood across borders and adhere to internationally accepted principles. Even if corporations
do not rely primarily on foreign source of capital, adherence to good corporate governance
practices will help improve the confidence of domestic investors, reduce the cost of capital, enable
good functioning of financial markets and ultimately induce more stable sources of finance.

 

Corporate governance is more associated with the listed companies because there are many
stakeholders in those companies who are all cannot become the part of the day to day
management. The key constituents of corporate governance are shareholders, Board of Directors
and managements. The three major aspects of corporate governance are accountability,
transparency and equal treatment of all shareholders. The corporate governance, in a sense, as
an ecosystem, is a subset of the larger economic, legal and regulatory ecosystem. These two
ecosystems feed on each other which in turn impact the efficiency of resources utilisation and the
outcomes.

 

SEBI defined corporate governance as the ‘acceptance by management of the inalienable rights of
shareholders as the true owners of the corporation and of their own role as trustees on behalf of
the shareholders. It is about commitment to values, about ethical business conduct and making a
distinction between personal and corporate funds in the management of a company.’

 



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

This definition in my view has imprint of the Gandhian principles of trusteeship and the Directive
Principles of Indian Constitution. Despite more than 20 years of concerted efforts to improve
corporate governance standards in our country, several corporations are still far from meeting
these norms. As we witnessed in recent times, even some of the most established and reputed
companies have come under the scanner on account of certain flaws in the management and
decision making processes that have come out in the open.  I don’t need to hold a candle for you,
who are the veterans associated with the functioning of our corporate sector. I still would like to
refer to some of the issues as I understand them.

 

According to the Global Financial Stability Report of the International Monetary Fund, corporate
governance standards took a dip in our country between 2006 and 2014. You people would know
better than me if this trend has reversed thereafter but the general impression is that our corporate
governance systems and practices need to be further reformed in the wake of certain recent
events in the corporate world.

 

India’s distinctive corporate governance issues originate from the high percentage of family owned
companies. In our country more than 1/3rd of the companies are controlled by one or more family
members in concert with one another. Most family owned businesses are unable to discern that
there lies a dichotomy between the business and the personal affairs of the family. Thus, decisions
are often made to suit the family and not necessarily in the best interest of the firm.  This is an
important corporate governance issue to be resolved in such a way that family funds and
corporate funds are not seen as the same as was revealed in some cases recently.

 

In our scenario, retail investors are more concerned about the material financial gains on their
shareholdings instead seeking to be active participants in influencing the affairs of the company.
There is also an issue of majority and minority shareholders with the former controlling the
companies and not always guided by the interests and concerns of minority shareholders.
Domination of founder shareholders in nominating or appointing Directors on the Board and even
their removal is said to be the reason for weak Boards in our country.  While the listing under
Clause 49 is said to be a major governance reform, the ease with which the Independent Directors
can be removed by an ordinary resolution is subverting the aims of this provision.  Other corporate
governance issues that need to be addressed include putting in place an effective succession
planning, implication of cross holdings, ensuring risk management strategies  and Board of
Directors acting as agents of shareholders instead of discharging their duties as company’s
fiduciaries.

 

I understand that India’s corporate governance standards and laws have been largely based on
the Anglo-Saxon Model and taking queue from the Sarbanes Oxley Act of USA, even as the
operational contexts are vastly different from one another. In the USA, the shareholding pattern is
well dispersed while it is concentrated in a few hands in India. Fortunately, some of the recent
controversies in India have been resolved quickly and without any serious damages but we need
to draw right lessons for India Inc., to thrive.
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As I said earlier, the corporate sector is a subset of the larger socio-economic ecosystem.  When
you draw your origin and sustenance from the broader system, you are supposed to sub-serve
and further the cause of the larger organ.  Listed companies thrive on a vast pool of hope and trust
of the large number of shareholders. All the shareholders need to be treated fairly and equally
without any discrimination.  The well-being of the society depends upon creation of wealth for
larger benefit than on the profit concerns of a privileged few.

 

Higher corporate governance standards need to be propelled by the larger ethical and
environmental concerns as well. Climate change has emerged as a major concern which we
cannot afford to ignore. Every investment decision sets in certain processes with demonstrated
impact on the climate. So, environmental audit of corporate decisions is essential.

 

In our country, transparency and accountability in all matters of governance, including corporate
governance need to be accorded top priority for ensuring credibility and enhancing the confidence
of all the stakeholders including the shareholders. This applies more to constitution of Boards of
Directors, performance evaluation of Directors, ensuring independence of Directors, compensation
for Executives, succession planning, appointment and rotation of external auditors, putting in place
a whistle blowing mechanism, etc.,  which are critical for effective corporate governance. 

 

Corporate Social Responsibility (CSR) norm is a laudable initiative which India proudly shares with
only a few other countries. This underpins the responsibility of corporations towards the larger
society and this needs to be effectively executed on ground.

 

India is on the rise. For the new India to become a reality at the earliest, the corporate sector has
an important role to play as a catalyst. This requires dynamic, innovative,  credible, transparent,
accountable, value based and enlightened corporate governance practices.  We don’t have many
corporations with global presence.  Given the size and the potential of our national economy, there
is no justification for not having a much larger number of Indian companies with global presence. 
You need to Reform, Perform and Transform so that the Indian corporates can open up new vistas
of global opportunities which would in turn benefit our country and its people. 

 

Friends, in the end to sum up the way forward for higher corporate governance in my own way, I
suggest a SWEET PHILOSOPHY. This means:

 

            Segregation of ownership and control

Wealth creation of which profits will be a by product 

            Efficiency of decision-making and resource use

            Ethical and environmental commitments
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            Transparency through accountability

 

In the end I once again compliment the winners of The Mint Corporate Strategy Awards 2018 and
also The Mint for this initiative and for their painstaking efforts to inspire the companies to walk on
the path of innovation and enterprise.

 

Thank You all for patient hearing.

 

Jai Hind!"

***

AKT/BK/RK
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Preventing trafficking

The Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill of 2018 addresses one
of the most pervasive yet invisible crimes affecting the most vulnerable persons, especially women
and children. There has been no specific law to deal with human trafficking, which is considered
the third largest organised crime violating basic human rights.

The Bill addresses, among other things, aggravated trafficking for forced labour, begging,
trafficking by administering chemical substances or hormones to a person for the purpose of early
sexual maturity, trafficking of a woman or child for the purpose of marriage or under the pretext of
marriage or after marriage. The proposed law also punishes promotion or facilitation of human
trafficking by, for instance, manufacturing fake certificates.

The Bill ensures confidentiality of victims and witnesses, a time-bound trial, and repatriation of
victims. It also provides for simultaneous measures to be taken for the rehabilitation of victims
along with the trial. The victims are entitled to interim relief immediately within 30 days to address
their physical and mental trauma, and further appropriate relief within 60 days from the date of
filing of the charge sheet.

The Bill provides for the creation of a rehabilitation fund to be used for the physical, psychological
and social well-being of the victim, including education, skill development, health care and
psychological support, legal aid, and safe accommodation. The law demands that special courts
be set up to ensure speedy trial.

The Bill creates dedicated institutional mechanisms at the district, State and Central levels. These
will be responsible for prevention, protection, investigation and rehabilitation work related to
trafficking. The National Investigation Agency will perform the tasks of the Anti-Trafficking Bureau
at the national level under the Ministry of Home Affairs.

Punishment under the proposed law ranges from a rigorous minimum of 10 years to life and a fine
not less than 1 lakh. The Bill also provides for the attachment and forfeiture of property and
proceeds for crime. In transnational crimes, the national anti-trafficking bureau would coordinate
with authorities in foreign countries and international organisations to facilitate investigation and
trial proceedings. This includes coordinating with authorities in other countries.

The India-Japan economic relationship remains underwhelming in relation to strategic ties
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Protecting our data

After the Cambridge Analytica crisis exploded, Union Law Minister Ravi Shankar Prasad warned
Facebook against the misuse of Indians’ data and any attempt to influence the electoral processes
of this country. Unsurprisingly, the issue subsequently took on a partisan hue after the Bharatiya
Janata Party and the Congress started trading accusations about hiring the services of Cambridge
Analytica. Regardless, the fact remains that a clear mention was made by representatives of that
company, which stands accused of misusing the data of 50 million users stored on Facebook and
rigging multiple elections worldwide, of political involvement in India.

In a sense the data of Indians has been ripe for the plucking for some time now. Statista, an online
data portal, estimates that India had 281.81 million mobile phone Internet users in 2016 and would
have an estimated 492.68 million mobile phone Internet users by 2022. In 2019, there would be
around 258.27 million social network users in India, up from 168.1 million in 2016. Facebook is
projected to reach close to 319 million users in India by 2021. This proliferation of digital
networking has provided an incredible platform for people to communicate, but its flip side is that
individual users are increasingly viewed as legitimate targets for mining personal and metadata.
As elsewhere, data mined from Indian users of social media may prima facie be used for relatively
innocuous purposes such as targeted cross-platform advertising, but analysed in bulk, such data
can provide an intimate psychological profile including ideological preferences that together help
campaign managers target communications and forecast voter behaviour.

Further, certain risks to the very health of democracy stem from the dominance of social media
platforms, which not only deliver personalised content to users, but in many cases privilege
content based on engagement rather than quality. This limits users’ access to information, which
in turn leads to political polarisation and the spread of fake news. And fake news, as we know, has
had a considerable impact on electoral politics to the point where it is being investigated by
authorities in the U.S.

All of this raises a red flag on the question of data protection laws, which are virtually non-existent
in India. It was only in 2017 that the Ministry of Electronics and Information Technology released a
White Paper by a committee of experts led by former Supreme Court judge, Justice B.N.
Srikrishna, on a data protection framework for India. Until that consultative process agrees upon
basic principles to guide data protection laws, India will continue to suffer the existing regulatory
framework under the Information Technology Act, 2000, which only identifies six types of
“sensitive personal data” and requires entities handling such data to have “reasonable security
practices and procedures” in place before collecting the information. The fact that the contracting
parties can agree on their own rules governing the use of such data, and what security standards
or privacy policies are applied, tells us all we need to know about the strength of data protection in
the country.

The India-Japan economic relationship remains underwhelming in relation to strategic ties
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Cambridge Analytica, Facebook and data breaches

In focus:Cambridge Analytica harvested data without users’ consent.  

What is Cambridge Analytica (CA)?

CA is a data analytics and political consulting firm set up in 2014, launched with the help of Steve
Bannon, former chief strategist to U.S. President Donald Trump and former head of the alt-right
media platform, Breitbart News . The company was set up as a subsidiary of SCL, a British
company which describes itself as specialising in data, analytics and strategy. Mr. Bannon helped
secure funding for CA from American billionaire Robert Mercer and his family, major donors to
right-wing causes and Republican Party campaigns.

What is the controversy around CA?

Chris Wylie, a 28-year-old ex-employee of the company, revealed details of its modus operandi to
journalist Carole Cadwalladr in an expose published in The Observer last weekend.

According to Mr. Wylie, CA acquired data in 2014, via a personality profiling app,
thisisyourdigitallife, built by Aleksandr Kogan, an academic at Cambridge University. While the app
was downloaded by just 2,70,000 Facebook users, it also pulled in data from the “Facebook
friends” of these users, allowing CA to harvest the data of 50 million users, without their consent,
according to Mr. Wylie. Information campaigns were then micro-targeted at these users based on
their preferences and vulnerabilities (for instance). Mr. Kogan has denied he was aware his tool
was possibly being used illegally and says he is being made a scapegoat by Facebook and CA.

Things got worse for CA on Monday when the U.K. broadcaster Channel 4 aired a programme in
which the company’s (now suspended) CEO Alexander Nix described some of its dubious election
strategies to an undercover reporter.

These strategies included using women and offering deals that are “too good to be true” to
politicians, and video recording these interactions and posting them online in order to discredit a
candidate.

SCL, CA and their partners have been involved in political campaigns around the world, including
in India, where SCL partnered with Ovleno Business Intelligence Pvt. Ltd., which had claimed on
its website (now unavailable) to have worked with the BJP, the Congress and the JD(U). Both the
Congress and the BJP traded charges on Wednesday, on this issue.

Where does Facebook stand on all this?

Facebook, in a statement, denied that Mr. Kogan’s app involved data breaches, but said that he
did not abide by Facebook’s rules when he passed on the information to CA/SCL, a fact that came
to Facebook’s notice in 2015.

The social media platform consequently deleted the app and asked Mr. Kogan and others who
had been given the data to certify that it had been destroyed. After the Wylie story broke last
weekend, it had come to light that at least some of the data still existed.

What now for CA and Facebook?

Cambridge Analytica is already being investigated by the U.K.’s Electoral Commission for its role
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in the Brexit referendum as well as by the U.K.’s Office of the Information Commissioner (OIC),
based on previous reports about its dubious methods.

In the U.S., Special Counsel Robert Mueller, who is investigating Russian links to the Trump
campaign, is looking into CA’s role in this affair as well.

A House of Commons parliamentary committee has asked Facebook founder Mark Zuckerburg to
appear before it to answer questions on CA’s data usage.

Across the Atlantic, lawmakers have said Mr. Zuckerburg should appear before the U.S.
Congress, and the European Parliament has said it will investigate the issue.

SCL, CA and their partners have been involved in political campaigns around the world,
including in India,
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Losing face

If you’re not paying for a product, then you are the product. This old jungle saying predates the
internet, but became an everyday reality with the arrival of free digital services — first email, and
then social media and online storage. If you don’t pay in cash, you are paying with yourself. The
provider tracks your behaviour online, analyses your data and monetises the results. In that light,
the collapse of the web of trust in which we are all enmeshed — all, including Cambridge
Analytica, which went rogue, Facebook, whose data it put to political use, Donald Trump and Ravi
Shankar Prasad, who benefited politically and has been politically affected, respectively — was a
crisis waiting to happen for over a decade.

This period saw the rise of Big Data analytics, artificial intelligence and social media, which
crosslinks content, community and messaging. With convergence, this has an effect across media.
Data is flowing and being analysed and leveraged in unprecedented ways, and it is impossible for
the average user to understand the implications of the terms of service agreements which must be
signed before a new app can be used. Users just scroll down and tick the right box, consenting to
the monetisation of their data.

Perhaps it will be used to serve advertising more efficiently, or perhaps to persuade swing voters
in the US and India. Service providers like Facebook must face criticism for imposing contractual
documents of staggering complexity on retail users. When the scandal broke, Facebook took
shelter in the legalistic argument that users had signed up with the third party app provider who
siphoned off their data and sold it to a fourth party, Cambridge Analytica. It is unlikely that they
would have signed obediently if they understood that they were consenting to the use of their data,
and that of their friends, for purposes unknown. The app was only a quiz. If only they had known,
they would have answered, “no”.

Now that they know better, Facebook users are angrily pulling the plug to signal their displeasure.
Lawmakers — including our own — are spluttering helplessly and threatening the worst. But some
persuasive voices prefer to see this as the moment to initiate reform in information technology.
The fastest-developing industry — with the possible exception of biotechnology — is regulated by
nothing except the forces and rules of the market. The first step towards reform could be the
simplification of terms of service, to make them human-readable. India offers a parallel in the
Securities and Exchange Board of India (SEBI), which is simplifying communications with
investors. Instead of presenting IT as the inscrutable demon, empowering users to understand
what they sign up for would help ensure that they do not inadvertently become the product.
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Cabinet approves moving official amendments in the "Surrogacy (Regulation) Bill, 2016"
Cabinet

Cabinet approves moving official amendments in the
"Surrogacy (Regulation) Bill, 2016"

Posted On: 21 MAR 2018 8:24PM by PIB Delhi

The Union Cabinet chaired by Prime Minister Shri Narendra Modi has given its approval
formovingofficial amendments in the "Surrogacy (Regulation) Bill, 2016". 

The Surrogacy (Regulation) Bill, 2016 proposes to regulate surrogacy in India by establishing
National Surrogacy Board at the central level and, State Surrogacy Boards and Appropriate
Authorities in the States and Union Territories.

The proposed legislation ensures effective regulation of surrogacy, prohibit commercial surrogacy
and allow altruistic surrogacy to the needy Indian infertile couples.

Once the Bill is enacted by the Parliament, the National Surrogacy Board will be constituted. The
States and Union Territories shall constitute the State Surrogacy Board and State Appropriate
Authorities within three months of the notification by the Central Government.

Major impact:

Once in effect, the Act will regulate the surrogacy services in the country and willcontrol the
unethical practices in surrogacy, prevent commercialization of surrogacyand will prohibit potential
exploitation of surrogate mothers and children born through surrogacy. While commercial
surrogacy will be prohibited including sale and purchase of human embryo and gametes, ethical
surrogacy to the needy infertile couples will be allowed on fulfillment of certain conditions and for
specific purposes.

All Infertile Indian married couple who want to avail ethical surrogacy will be benefitted. Further,
the rights of surrogate mother and children born out of surrogacy will be protected.

The Bill shall apply to whole of India, except the State of Jammu and Kashmir.

Background:

India has emerged as a surrogacy hub for couples from different countries and there have been
reported incidents concerning unethical practices, exploitation of surrogate mothers, abandonment
of children born out of surrogacy and rackets of intermediaries importing human embryos and
gametes. The 228th report of the Law Commission of India has recommended for prohibiting
commercial surrogacy andallowing ethical altruistic surrogacy by enacting a suitable legislation.

The "Surrogacy (Regulation) Bill, 2016", was introduced in the Lok Sabha on the 21st day of
November 2016 which was referred to the Parliamentary Standing Committeeon Health and
Family Welfare on the 12th of January 2017.

The Parliamentary Standing Committee held various meetings with Stakeholders, Central Govt.
Ministries / Department, NGO's, medical professionals, lawyers, researchers, commissioning
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parents and surrogate mothers for holding discussions and to receive their suggestions.

TheOne Hundred Second Report of the Departmental-Related Parliamentary Standing Committee
on Health and Family Welfare on Surrogacy (Regulation) Bill,2016 was laid on the Table of the
Rajya Sabha and simultaneously on the Table of the Lok Sabha on 10th of August, 2017.
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AKT/VBA/SH

(Release ID: 1525668) Visitor Counter : 799

Read this release in: Tamil , Telugu

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com


